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Insurance Agency Tax Problems— 


Accounting 


Reporting tov our readers this month is 
Charles W Tye, of the Royal Liverpool 
Insurance Group, New York, New York 


T HE accounting aspects of an insurance 
agency are all too often ignored or left 
to chances \ 
elections 
“must” if costly tax consequences are to be 


clear understanding of the 


available under the tax law is a 


avoided 


One of the most important is the selection 
of the accounting period. This may be eithe: 
a calendar or a fiscal year. A fiscal-year basi 
is any accounting period of 12 months ending 
on the last day of any month other than 
December If you do not keep books, vou 
must use the calendar-year basis. Also, once 
you have selected an accounting period, you 
are bound by such election, must keep your 
books in accordance therewith and may not 
change without obtaining the consent of the 
Commissioner of Internal Revenue. In order 
to obtain permission, application must be 
made on forms provided for this purpose 
and should be filed at least 60 days before 
the close of the fractional year for 
return is required to effect the change. Of 
course, if a voluntary change is made with 
out prior approval, the commissioner may 
approve by accepting the returns as filed 


which a 


If a partnership is involved, care should be 
exercised in adopting the first accounting 
period, since it may result in increased tax 
liability to the individual partners in the first 
year of operations. This is because a part- 
ner is required to report partnership income 
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from the partnership ending in or with his 
taxable year. In changing from one period 
to another, a short year is involved. How 
ever, except in the first or last year of actual 
operations, the income must be annualized 
under one of two different methods permitted 
by law. These two methods should be care- 
fully studied before making an election. 


The next election is the method of account- 
ing to be employed. Generally, there are two 
methods, the cash and the 
You must use the cash basis unless required 
to use the accrual method to reflect income 


basic accrual. 


properly or unless you have elected to use 
the latter and actually keep your books on 
the accrual basis. You elect which method 
to use when you file your first tax return. 
Here, also, the election is binding unless a 
change is permitted by the commissioner. 
The advantages and disadvantages of each 
method depend, essentially, upon the size 
of the general 
agencies can profitably use the cash basis, 


agency. As a rule, small 
whereas larger agencies will normally find 
The 
advantage of the accrual basis to large agen- 
it tends to level off the income 
year to also that it 
closely coordinates expenditures with antic- 


ipated earnings. 


it essential to use the accrual basis 


cies 1s that 


from year and more 


should be the 
method 
adopted, since the commissioner has broad 
that items of income and 
deductions be reported in the right taxing 
period, In tact, the regulations emphasize 
that the method of accounting employed 
must clearly reflect income. A good indica- 
tion of what is contemplated in this regard 
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Consistency of treatment 


rule regardless of the accounting 


powers to insist 





of Osterlok v. L , 7 F. (2d) 


Gti where the court said 


upon what is meant 
by the requirement that the method of ac 


The case turns largel 
ounting shall clearly reflect the income. If 
this requirement is absolute, it is safe to 
say that books kept on the basis of cash 
received and disbursed will rarely, if ever, 
reflect the true income, because nearly al 
end of a tax year accounts due 
will and 
some ot his obligations will remain unpaid. 
think that any literal 
contemplated. In our 
opinion, all that is meant is that the books 
shall be kept fairly and honestly; and when 
so kept they reflect the true income of the 
taxpayer within the meaning of the law. In 


controlling, un- 


Ways at the 


the taxpayer remain uncollected 


put we do not such 


construction was 


other words, the books are 
less there has been an attempt of some sort 
to evade tax. This construction may work 
to the disadvantage of the taxpayer or the 
overnment at times, but if followed out 


consistently and honestly vear after year the 


result in the end will approximate equality 
as nearly as we can hope for in the admin- 


istration Of a revenue law 


with the above, the commis 


sioner may not be inconsistent in any changes 


Consistent 


he may make in the accounting method em- 
ployed. Thus, it is not permissible to force 
the taxpayer to utilize a hybrid cash-and 
accrual system whereby receipts, for example, 
would be 
tures on the 


on the cash basis and expendi 
accrual 
rns prepaid items, 


J he one basic excep 


tion conce such as rent, 


which must be deducted pro rata over the 


term of the lease, even though the receipts 


are fully taxable in the year received 


Another 
sidered “books” for 
what accounting method has been employed 
In the Stryker case, 36 BTA 326, it was 
held that check stubs, rent receipts, various 


problem concerns what are con- 


purposes of determining 


income statements, etc., do not comprise 
considered 


Brooks, 


memo 


records formal enough to be 
books of account 
6 TC 504, a ledger 
randum entries and slips of paper included 


to be regular 


Similarly, in 
so-called with 
in a binder were not deemed 
books of account 
In other words, the books of account must 
be somewhat formalistic, include daily en 
and generally be 
and detailed to enable the 
to determine the method of 


in the commercial sense 


tries of transactions suf- 
ficiently 
auditing agent 


accounting employed. 


clear 


With this general background, let us re- 
view the difficult problem of term commis- 
basi sources ot! 


sions, one of the gross 


Report to the Reader 


THIS ISSUE IN BRIEF 


The proponents of the doctrine of 


comparative negligence are mistaken 
if they believe that the passage of a 
this will 


quickly overcome the inequities of the 


law embodying doctrine 
contributory-negligence doctrine. The 
author of the article at page 235, Gor- 
H. Snow, believes that the ac 
ceptance of comparative negligence must 


don 


be preceded by a good deal of caution, 
understanding 


study and ultimate 


interest of making a real be 
approach to the 
problems of mental disorder and the 
l Weihofen 
Starting at 
pitting 


against an 


ginning on a sound 


aw, Guttmacher and sug 
their paper 
260 that the practice of 
hired 


group 


impartial, 


gest in page 


one 
group of experts 


similar be abandoned 


other 
Appointment of conscien- 
tious psychiatric experts by the court 
is set forth asa solution to the present 
day atmosphere of partisanism 

* 


For an interesting article by John 
Crosby Pyle, Jr., an attorney with the 
Life 
portion of the 


of a life imsur 


Metropolitan Insurance Com 


pany on what poli V 


proceeds a beneficiary 


ance policy may expect where the 


dies leaving unpaid income 


page 244. The 


government 


assured 
taxes, see attitude of 


he federal may come as 


a surprise to many oO! our readers 


income of an agency. This subject is chosen 
for detailed treatment since annual commis 


than 


sions present no tax problem other 


whether or not they were received or ac 
crued during the taxable vear. 

The receipt of substantial term commis 
sions (on three- or five-year insurance policies ) 
by insurance agencies has had the effect of 
creating peaks and valleys of taxable income in 
the first year such business is written and in 
the year of renewal, which has resulted in dis 

tax liabilities in such 
with the 


particularly true where the agency is operated 


years as com 


pared intervening years. ‘This is 
as a proprietorship or partnership, and to a 
where the form is 
of the lack of graduated cor- 


porate tax rates 


lesser extent 


corporate 


used, in view 


The Supreme Court of the United States 
has held, and the Treasury Department has 
continued to insist, that commissions must 
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and may not be 


reported over the period of the policy 


be reported as received 
term 
(three or five years), irrespective of the cor 

tingency of being potentially liable for return 
commissions in the event of cancellation 
prior to the expiration date specified in the 
Usually, of course, good 
that 


against this contingency, but such a reserve 


insurance policy 
accounting requires agencies reserve 
has been treated for tax purposes as purely 
theretore not deductible The 
covering this question is 
Helvering, 291 U. S. 193. In that 


case the Supreme Court held that a general 


voluntary 
leading decision 
Brown 7 
agent olf a hire whose 


books Oo! 


were on 


insurance company, 


account for income tax purposes 
an accrual basis, is not entitled, in 
ascertaining taxable income, to deduct from 
the amount of the commissions received on 
business written during the year an amount 
which, based on past experience, he antic 
ipates he will be obligated to refund in future 
cancellations. It 


years by reason of policy 


also disposed of an alternative argument that 
not earned until the 
full policy period had expired. The Supreme 


Court 


such commissions were 


covered both questions, as follows: 


“These charges on account of credits to 


the ‘Return Commission’ reserve account 


are claimed as deductions on the ground 
that they 


taxable 


are expenses ‘incurred’ during the 
lability 
during the taxable year on account of can 
which it 


veal But no accrues 


cellation is expected may occu 


in future vears, since the events necessary 


o create the liability do not occur during 


the taxable year 


‘In respect to no particular policy written 
within the could it be that it 
would be cancelled in a Nor 
could it be known that a definite percentage 
of all the policies will be cancelled in the 
Experience taught that there 
that 
policies written during the taxabl 


veal known 


future year 


future years 


is a strong probability many of the 


year will 
be so cancelled. But experience taught also 


that we are not dealing here with certain 


ties 


‘The Board of Tax 
nm refusing (in 


Appeals did not ert 
alternative) to allocate to 
future years part of the overriding commis 
written during the taxable 
Moreover, the Board 


‘is no proof that the overriding 


sions on business 
yeat concluded 
that 


commissions contain any ele ment ol compen 


there 


services to be rendered in future 
The 


missions has at all 


sation for 


vears’ whole of the overriding com- 


times been treated as 
income of the year in which the policy was 


written.” 
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with 
headed 


Thus, it is well established, in line 


the so-called claim-of-right cases 


by North American Oil Consolidated v. Bw 
.S. 417, that money received under 


net, 286 U 
no restriction, contractual or otherwise, a 
to its disposition, use or enjoyment is income 
in the year received, regardless of the con 
tingent liability to return a part thereof in 
the event of the happening of some future 


event. 


The most recent case involving this ques- 
tion is Leedy-Glover Realty Insurance Com 
pany, 13 TC 95, affirmed per curiam, 184 
F. (2d) 833. The case is significant, coming 
years after the Brown case, above, since the 
court distinguishes the Supreme Court de 
cision. In this case the agency wrote insur 
ance on a larger number of properties owned 
or controlled by the Farm Security Admin 
with 
the insurance company, commissions on pol 
than 


placed in escrow and released each year 


istration. Under the agency contract 


icies covering mor one year were 


ratably 
The agency was obligated under the terms 


over the life of the term policies. 


of the contract to service these policies over 
their full term. The Tax Court held that the 
agency, even though on the accrual basis, 
was taxable in each year only on that portion 
of the 


to re ceive 


commissions which it became entitled 
After 
Court 


during the taxable 
the Brown 


distinguished it, as follows: 


year. 


reviewing case, the Tax 


“The reasons given by the Court for its 
ruling in that case clearly point the factual 
distinguish it from the 
Here, there is uncontradicted 


differences which 
instant case. 
evidence that the commissions payable to 


petitioner were in part consideration for 
services to be performed in the future; the 
petitioner has not at any time treated the 
full amount of 
in the years when the policies were written; 


and the petitioner’s deferment of the accrual 


the commissions as income 


of portions ot the commissions to the years 
extending over the terms of the policies did 
not result from any change in its established 
method of accounting 


“Of even more importance, we think, is 
the fact that here, contrary to the situation 
supra, the 


sions were not received by the petitioner in 


the Brown case, full commis- 


the years when the policies were written and 
were not subject to petitioner’s unrestricted 
use and enjoyment.” 

lo qualify under the rule of this case for 
deferred tax treatment, the following con- 
must exist: 


(Continued on page 287) 
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Pending Federal Legislation 


\ new of federal liability for 
total loss of a ship under a war risk hull 
insurance policy issued under the Merchant 
Marine Act of 1936 is proposed by S. 1148. 
The law presently specifies payment on a 
fair and reasonable value determined 
by the Federal Maritime Board. The pro- 
posed amendment would limit federal lia- 
bility to the just compensation that would 
have been payable if the government had 
taken the 


measure 


as 


ship immediately preceding the 
loss 

Temporary authority to expand the fed- 
eral insurance program to additional 
counties would be continued by H. R. 4162 
The authority, which slated to 
this year, would be extended through 


crop 


is 


expire 


1957 


State Legislation 
A new 


regulates real 
and of title 
insurance companies. An annual license fee 
of New and 
agents are required to pass examinations, the 
fee for is $25. Act 101, H. B. 267, 
approved and effective February 19, 1953 


Arkansas... law 


estate title abstractors agents 


$15 is imposed. abstractors 


which 


Minors are required to preve payment of 
personal property taxes before receiving a 
vehicle license. Act 212, S. B. 39, approved 
March 4, effective June 10, 1953. 

The liability of an 
damages of 12 per cent of the loss incurred 


insurer for penalty 
attaches when it denies 
liability and a suit is filed against it to en- 
force payment of the loss. Act 213, S. B. 118, 
approved March 4, effective June 10, 1953. 


plus attorney fees 


Colorado . . . Members of fraternal 
benefit societies who apply for additional 


benefits more than six months after becom- 


What the Legislators Are Doing 


OE OI AS Mey OOP 
Se CfA” 
Ve ye 
“ 


ing a beneficial member must pass an addi- 
tional medical examination. H. B. 215, 
approved and effective March 12, 1953 
Insurance brokers will pay an annual li 
of $10. Agents their em- 
ployees will pay a $2 license fee. S. B. 29, 
approved and effective March 3, 1953. 


cense fee and 


Uniform guaranty fund deposits are re 
quired of alien and foreign insurers, except 
life insurance companies. S. B. 30, approved 


and effective March 12, 1953. 


Written examinations are 
first-time applicants for an 
to sell life and health and 
accident insurance by an extensive new law 
regulating agents in these fields. Act 417, 
H. B. 378, approved March 4, 1953, effective 
after 90 days. 


Georgia . . 
required of 


agent’s license 


The State Toll Bridge Authority is created 
Its tax-free made legal invest 
ments for insurers. Act 336, S. B. 1, 
approved and effective March 2, 1953. 


bonds are 


Fulton County will pay for its employees’ 
group life insurance premiums in excess ot 
70 cents per $1,000 
the expense otf 
age limited to 50 per cent 
premium, Public 
ployees to be 
employees.” 


The county’s share of 
other group insurance covet 
the 

and 
in the term 
317, S. B. 106, 
27, 1953. 


Ss of vross 


welfare officers em 
included 
Act 


February 


are 
“county 
approved and effective 


Idaho .... Uniform 
Sickness Insurance Policy Provisions Law 
Chapter 131, S. B. 26, 


approved March 10, « ffective July 1, 1953. 


The Accident and 


has been enacted. 


The law relating to group life insurance 
The 


law provides for the writing of group insur 
I 


has been revised and enlarged new 


ance under the following classifications: em 
of 
groups, labor union groups, publi 
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debtor 


groups, 
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employee associations and trustee groups 
The minimum size of an insurable group is 


set at 25 persons 


The law includes standard 
policy provisions. Chapter 113, S. B. 27, ap 
proved March 10, 1953, effective 60 days 


after adjournment. 


The laws regulating mutual benefit asso 
ciations are revised. Officers and managers 
of such associations are required to serve on 
a full-time basis. Companies are required to 
words “Mutual Benefit” in the text 
of all advertising. made in the 


use the 
Changes are 
method of computing the mean reserve; 
primary death benefits are increased and the 
benefit 


114, 


effective 


minimum amount of the additional 
fund is increased to $10,000 Chapter 
S. B. 28, approved March 10, 1953 
60 days after adjournment. 


The 3 per cent gross premium tax applies 
to all foreign and domestic insurers under 
Section 41-803, Idaho Code 
bear the tax 


Domestic in 
Section 41-804 
a reduction to 1 per cent when they 


surers under 
with 
comply with the provisions of recently amended 
Section 41-808. Chapter 149, H. B. 164, ap- 
March 10, 1953, effective 60 


after adjournment. 


proved days 


Section 41-808, Idaho Code, now requires 
an insurance company to invest only 25 per 
cent, rather than 50 per cent, of its gross 
assets in Idaho stocks, bonds or securities 
in order to qualify for the reduced tax of 1 
per cent of premiums collected from Idaho 
risks. Chapter 235, H. B. 135, approved 
March 17, 1953, applicable to premium taxes 
accruing during the taxable year 1953. 

Countersigning resident insurance agents 
shall receive a commission of not less than 
5 per cent of the premium paid or one third 
of the commission paid to the nonresident 
broker, whichever is the 
sold on the property of a common carrier of 


less. Insurance 
freight or passengers, or both, is exempted 
from the operation of the law. Chapter 110, 
H. B. 165, approved March 7, 1953, effective 
60 days after adjournment. 


Municipal corporations are permitted to 
deduct the premiums for group 
insurance from an employee’s wages and to 
match the deduction as partial payment of 
the premium. Chapter 256, H. B. 258, ap- 
proved and effective March 18, 1953. 


cost oft 


Employees of soil conservation districts 
are brought under federal 
coverage. Chapter 190, S. B. 177, approved 
and effective March 12, 1953. 

Auto transportation companies, qualifying 
exempt from the re- 


social security 


as self-insurers, are 


quirement of carrying or filing of insurance 
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Chapter 82, H. B. 
March 2, 1953. 


poli ies or surety bonds 
81, approved and effective 


Indiana . . . A new boiler inspection law 
sets up new uniform standards for the manu- 
facture, sales and installation of boilers and 
pressure vessels. Insurance companies reg- 
istering as inspection agencies are required 
to file a surety bond of $5,000 and pay a 
registration fee of $25. Chapter 66, H. B. 26, 
approved and effective March 6, 1953 

Certain sections of the law pertaining to 
proof of financial responsibility by aircraft 
owners and operators have been amended. 
Chapter 85, H. B. 156, approved and effec- 
tive March 7, 1953 

Insurance companies are permitted to in- 
Indiana Toll 
Road Commission and to use such bonds as 
depository securities. Chapter 131, S. B. 225, 
March 9, 1953, effective 
proclamation by the governor 


vest in revenue bonds of the 


approved upon 


Farmers’ mutual insurance companies are 


permitted to write any kinds of insurance 


and reinsurance permitted to be written by 
domestic insurers, but limited to farming 
operations and to persons, firms or corpora 
Chapter 229, H. B 


1953. 


tions engaged in farming 
185, approved and effective March 13, 


Maximum benefits for volunteer firemen 
for injuries and for total and permanent dis 
ablement, under policies required 
of cities, towns or townships, are raised to 
$5,000. The amount payable to dependents 
firemen in the event of death is 


of such 
$7,5 Chapter 220, H. A. 87, ap 
5: 


Insurance 


raised to $7,506 
proved and effective March 13, 1953 

Operators of government-owned post office 
trucks when on official assignment are ex 
cluded from motor vehicle financial respon 
sibility provisions. Chapter 276, H. B. 446, 
approved March 14, 1953, effective upon pro 
clamation, of the governor. 

A uniform law group life 
been 
writing of 
vader the following classifications: 


pertaining to 


insurance has enacted. Provision is 


made for the group insurance 
employee 
groups, debtor groups, labor union groups, 
trustee groups and voluntary industrial asso 
ciation The minimum size of an 
insurable group is 25 individuals. Standard 
policy provisions are included. Chapter 228, 
H. B. 178, approved and effective March 14, 


1953. 


groups. 


Massachusetts . . . Members of insurance 
company committees on investments, in addi 
tion to company directors and officers serving 
on such committees, are prohibited from ben- 


efiting from any investment. Chapter 110, 
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H. B. 2261, approved February 27, 1953, 


effective after 90 days. 

Medical service corporations are permitted 
to contract with one another. Chapter 142, 
S. B. 235, approved March 5, 1953, effective 
after 90 days. 


’ 


Medical service corporations are permitted 
with hospital service corpora- 
tions for the joint writing and issuing of 
subscription certificates. Chapter 143, S. B. 
236, approved March 5, 1953, effective after 
90 days 


to contract 
. 


Domestic life insurance companies may 
invest up to 5 per cent, rather than 3 per cent, 
of their assets in real property. Chapter 94, 
H. B. 988, approved February 25, 1953, effec 
tive after 90 days 


Minnesota . . . The policy holder surplus 
required of casualty insurance companies 
before they may insure all types of risks 
has been reduced from $750,000 to $500,000. 
Chapter 120, S. B. 96, approved March 18, 
effective March 19, 1953. 

Nonprofit medical service plan corpora 
tions are permitted to provide dental care. 
Chapter 89, S. B. March 6, 

March 7, 


insure 


361, approved 
effective 1953. 

their 
officers and employees against wrongful acts 


Cities may themselves and 
or omissions relating to either the govern- 
mental or proprietory functions of the city. 
Such may 


any independent board or commission in the 


insurance also be obtained by 
city having authority to disburse funds with 
out council approval. Any insurance policy 
written shall contain a provision in which 
the insurer agrees to waive the defense of 
governmental immunity unless the city con- 
sents to the assertion of that defense. Chap 
ter 136, H. B. 873, approved March 20, 


effective March 21, 1953. 


Montana The amount of personal 
liability insurance required to be carried by 
school districts, owning and operating their 
own $7,500 for 
person and $50,000 for each accident. S. B. 
41, approved March 8, effective July 1, 1953. 


Proceeds of insurance policies upon county 


busses, is raised to each 


buildings damaged by fire may be used by 
the board of county commissioners to rebuild 
the structure or, if the proceeds are less than 
$25,000, for building new structures or build- 
ings. S. B. 168, approved March 1], effective 
July 1, 1953. 

State hail have been 
increased. H. B. 210, approved and effective 
March 5, 1953. 


insurance benefits 


What the Legislators Are Doing 


Life insurance companies are permitted to 
invest up to 5 per cent of their total admitted 
assets in real estate. H. B. 188, approved 
March 6, effective July 1, 1953. 


Authority over the annual report forms 
required of insurance companies has been 
from the state auditor to the 
commissioner. H. B. 259, 
1953. 


transferred 
State insurance 
approved and effective March 3, 

Officers of fraternal benefit societies may 
the board of directors. 


now be elected by 
Statutory limitations on beneficiaries of a 


fraternal insurance policy are removed and 
such limitation is now the province of the 
insuring The minimum age 
essary to qualify for membership in a frat- 
ernal benefit society is reduced to 15 years. 
Members who apply for additional benefits 


society. nec- 


more than six months after becoming a 
beneficial member are required to pass an 
additional physical examination. Declarations 
of insurability are permitted in lieu of pliy 
sical examinations both for attaining mem 
bership and for requesting additional benefits 
H. B. 18, approved February 13, effective 


July 1, 1953. 


Maine . . Guardians and trustees are 
authorized to invest in life or endowment 
insurance and annuity contracts. Chapter 74, 
S. P. 205, approved March 23, 1953, effective 
90 days after the legislature adjourns. 


Nebraska . . . All mutual companies 
organized in Nebraska and registered with 
the Securities and Exchange Commission of 
the United States shall pay, in lieu of other 
intangible personal property taxes, a tax 
of 2 per cent of gross yearly dividend income 
from all sources during the preceding year 
if it qualifies by: (1) selling shares to the 
public; (2) redeeming its shares upon demand 
at a fair market price; and (3) distributing 
at least 9) per cent of its annual income to 
shareholders. L. B. 238, approved March 16, 
1953, effective three months after adiournment 

Statutory limitations on the naming of 
beneficiaries of fraternal insurance policies 
have been eliminated and insured members 
may change beneficiaries in accordance with 
the constitution or by-laws of the society. 
3eneficiaries obtain a vested interest in the 
proceeds of any certificate only when the 
certificate becomes due and payable. L. B. 
82, approved February 17, 1953, effective 
three months after the legislature adjourns. 

Directors of domestic insurance companies 
need not be citizens of the United States 
nor must they be stockholders, if they are 
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directors of a stock insurance company. 
L. B. 171, approved and effective March 6, 1953. 


Domestic insurance companies may rein 


sure not only individual property risks but 
also the individual personal risks of other 
companies of the same kind or class. L. B. 
240, approved March 13, 1953, effective three 
months after the legislature adjourns. 


Nevada ... The 
Accident and Sickness Policy Provisions 
Law has been enacted. A. B, 218, approved 
and effective March 25, 1953. 

The maximum amount of its admitted 
assets which a domestic insurance company 


Uniform Individual 


may invest in railroad securities is reduced 
from 25 per cent to 20 per cent. Securities 
of railroads licensed by the Dominion of 
Canada are added to the approved list. Also 
approved for investment purposes are the 
securities of public utilities licensed by the 
Dominion of Canada. A new clause, added 
to the law authorizing investments, permits 
a domestic corporation to invest up to 20 
per cent of its admitted assets in any solvent 
corporations (other than holding companies) 
licensed in this country and, in Canada, when 
licensed by the Dominion of Canada. A 
10 per cent limitation is placed on the amount 
which may be invested in any single issue, 
applying both to the amount of the issue and 
to the company’s admitted assets. A. B, 215, 
approved and effective March 25, 1953. 
The fee for issuing a nonresident broker’s 
license has been lowered from $100 to $50 
and for issuing a nonresident agent’s license 
from $100 to $10. Nonresident agents or 
brokers living within 50 miles of the Nevada 
border and transacting business normally in 
both Nevada and their home state are liable 
only for the resident license fee of $2. A. B 
217, approved and effective March 25, 1953. 
The guest liability of owners of aircraft 
or their employees or agents is limited to 
instances of intoxication, willful misconduct 
or gross negligence. Chapter 81, A. B. 104, 
approved and effective March 11, 1953 


New Hampshire . . . A mortgage or 
deed of trust is lawful security for notes or 
Chapter 20, H. B. 83, approved and 
effective February 26, 1953. 


bonds 


New Jersey Extensive revisions 


have been made in the insurance laws. Among 
the statutes revised are those pertaining to 
investments, unfair competitive practices, in 

solvency, policy misrepresentation and serv 

The 
revisions affect almost all types of insurance 
S. B. 14, approved and effective March 19, 
1953. 
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ice of process on unauthorized insurers 


Numerous changes are also made in the 
regulatory statutes concerning workmen's 
compensation insurance. Chapter 33, S. B. 
30, approved and effective March 23, 1953. 


New Mexico Fire insurance standard 
policy contracts need no longer carry on their 
face a statement concerning the procedure 
for loss notification. S. B. 105, approved 
March 12, 1953, effective 90 days after the 
legislature adjourns. 

Vehicle or aircraft liability policies may 
contain a provision for payment of medical, 
hospital, surgical and disability benefits and 
funeral and death benefits. S. B. 125, ap- 
proved March 12, 1953, effective 90 days 
after the legislature adjourns. 


New York ... Agents are to be com- 
pensated only on the basis of a filed rate of 
commissions, compensation and other allow- 
ances. Chapter 97, S. B. 635, approved March 
14, effective September 1, 1953. 

Brokers, as well as agents, writing group 
accident and health insurance, are to be 
paid only the basis of a filed rate of commis- 
sions, compensation and other allowances. 
Chapter 59, A. B. 578, approved March 5, 
effective September 1, 1953. 

New York’s compulsory automobile in 
surance bill, S. 2054, and the assigned case 
2055, killed, but 
Governor Dewey has said that he has not 
given up on his demand for compulsory 


measure, S. have been 


auto insurance. 

Brokers have been made subject to the law 
prohibiting rebating in accident and health 
insurance. Chapter 130, S. B. 194, approved 
and effective March 17, 1953. 

The trusteed surplus of an alien insurer 
shall be deemed to be impaired when it is 
reduced below an amount equal to the min- 
imum capital required of or the minimum 
surplus to policyholders required to be main- 
tained by a domestic insurer licensed to 
transact the same kind or kinds of insurance, 
whichever amount is greater. Chapter 65, 
A. B. 866, approved March 5, effective Sep- 
tember 1, 1953. 

Fraternal benefit societies are made sub- 
ject to the provisions of Section 66 of the 
Chapter 39, A. B. 865, ap- 
proved March 5, effective September 1, 1953. 

The 


domestic insurer shall be the greater of the 


insurance law 


minimum capital investment of a 


legally required minimum capital or mini 
mum policyholder surplus for a domestic 
stock corporation authorized to transact the 


same kinds of insurance. Chapter 129, S. B. 
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633, approved March 16, effective September 
1, 1953. 


North Dakota . . . A new law authorizes 
and regulates the writing of surplus line in- 
surance. H, B. 708, approved March 6, effec- 
tive July 1, 1953. 


Payments to city and village fire depart- 
ments from the fund created by fire insur- 
ance premium taxes are increased from 2 per 
cent to 2% per cent of the premiums col- 
lected. H. B. 579, approved March 5, effec- 
tive July 1, 1953. 


Purchasers of finaticed automobiles must 
be warned when the insurance required does 
not provide coverage for personal and prop- 
erty damage liability. H. B. 659, approved 
March 5, effective July 1, 1953. 


Statutes authorizing associations of insurers 
H. B. 680, 
effective July i 1953 


on the Lloyd's plan are repealed 
March 11, 
The Uniform Accident and Sickness Policy 
119, 


approved March 21, effective July 1, 1953 


approved 
Provisions Law has been enacted. S. B 


County mutual insurance companies are 
permitted to reinsure in one contract against 
losses upon all written risks. S. B. 181, ap 


proved March 21, effective July 1, 1953 


\ further restriction on the size of real 
estate loans which may be made by insurance 


shall 


the amount of the loan be in excess of the 


companies specifies that in no event 
amount of the insurance carried on the build 
ings plus the value of the land. No insurance 
company shall hold less than the entire loan 
on real estate unless the security of the 
bonds or notes, collateral papers and insur 
ance policies executed in connection there- 
with, are made to and held by certain banks 
or trust companies serving as trustees. H. B 


> 


618, approved March 4, effective July 1, 1953 
file a 


certifying 


Common or contract carriers may 
certificate of an insurance Carrie! 
that an insurance policy is in effect, in lieu 


itself. S. B. 124, 


July 1, 19 


ot the policy approved 


March 16, effective 


Governmental agencies may be named the 


beneficiary of a fraternal benefit insurance 
B. 51, approved 


1953 


policy. S February 28, 


effective July 1, 


Oklahoma s @ rh ate legislaturs 
has ordered the state fire marshall to hold 
in abeyance his requirement that the liquified 
petroleum industry obtain products liability 
insurance pending an investigation by the 
legislature. H. J. Res. 501, approved Feb 
ruary 3, 1953 


What the Legislators Are Doing 


South Dakota . . . The Uniform Indi- 
vidual Accident and Sickness Policy Provi- 
sions Law has been enacted. H. B. 675, 
approved March 2, effective July 1, 1953. 

Independent school districts are author- 
ized to provide group hospital and medical 
insurance for teachers and employees and 
their immediate families and to pay any 
part or all of the premiums therefor. H. B. 
665, approved March 11, effective July 1, 
1953. 


Cities of the first class are authorized to 
obtain and pay for public liability insurance 
employees operating motor 
vehicles and highway machinery. S. B. 249, 
approved March 13, effective July 1, 1953. 

Small loan companies are permitted to sell 
on loans over $300 but co- 
crcive practices are prohibited. S B. 349, 
approved March 16, effective July 1, 1953. 


\ mild motor vehicle safety responsibility 


covering city 


credit insurance 


law has been passed with proof limits of 
5/10/2. Suspension of licenses is required 
only of judgment debtors. S. B. 32, approved 


March 14, 1953, 1954 


Insurance companies being examined shall 
hotel and board 
expenses directly to the insurance commis 


effective January 1, 


pay all necessary traveling, 


sioner or other authorized person making 
the examination. S. B. 189, approved March 
2, effective July 1, 1953 


Tennessee . . . Investment in Tennes- 
see securities will bring a reduction in gross 
premium: taxes for 
other than life, 


health and 


msurance companies 
traternal benefit associations, 
accident, lite and accident and 
nonprofit group hospital service companies. 
The yardstick by which the 
be granted is the investment of the insuret 


in that other 


reduction will 


insurer had 
admitted 
company ’s Tennessee 


state in which the 


its highest percentage ol 


When the 


investments are 


assets 
invested. 
between 70-80 per cent ol 
invested in like 
the yardstick state, 


the amount securities 


f 
it will qualify for a 25 
> 


reduction of the 
When investments 
are between 80-90 per cent of those in the 


per cent per cent gross 


premium tax lennesse 


cent 


yardstick state, a 50 pe reduction is 


granted; and tor an investment in excess of 


90 per cent, the reduction will 


be 75 pe! 


cent Approved securities include Tennes 


see real estate, state and local bond issues, 


certain mortgage bonds or notes and cash 


Chapter 49, 
March 10, 


deposits in banks in Tennessee 
S. B. 346, passed 


approved March 


and effective 
1953 


Utah... An amendment to the section 


exempting certain vehicles from the pro 
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visions of the Motor Vehicle Transportation 
Act that all exempted vehicles 
must public liability policy with 
coverage of 5/10/5. An amendment to the 
section requiring public liability policies of 
vehicles under the act removes the clause 
which permitted the commission to waive 
the cargo insurance intra- 
state carriers who are granted special per 
mits. S$. B. 237, approved effective 
March 19, 1953. 

The minimum individuals to 
whom a group policy of disability insurance 
lowered from 25 
The maximum age of dependent 
who may be covered under such 
a group policy has been increased from 17 
to 18. S. B. 119, approved March 7, effec- 
tive May 12, 1953. 

Security deposits under the motor vehicle 
financial responsibility laws shall not be 
required where a report has not been filed 
within 50 days after the accident by the 
injured person, or on his behalf, listing the 
extent of his injuries or the damage to his 
property. Drivers are not required to de- 
security for injuries to their spouses 
children. In the event of acci- 
dents employee-drivers, the se- 
curity provisions of the law shall apply to 
the driver and the employer and the regis 
tration of all the employer’s vehicles not 
insured, self-insured; the 
pension provisions will apply to all the em 


specihes 


Carry a 


requirement ol 


and 


number of 


can be issued has been 
to ten, 


children 


posit 
or minol 
involving 


bonded or sus- 


registered vehicles not insured, 
self-insured 
tration driver’s license of the 
Drivers of government 
empted from the security and suspension 
provisions, Payment of damages by an in 


surance company relieves a driver or owner 


ploye r’s 


bonded or and to the regis- 
driver. 


vehicles are ex- 


and 


from the security and suspension provisions. 
Payment to an insurance company under 
its subrogation rights shall be the equiva 
lent of payment to the driver or 
owner. H. B. 123, approved March 12, 
effective May 12, 1953. 


insured 


of actions for wrongful death sur- 
vive beyond the death of the wrongdoer 
H. B 91, approved March 6, effective May 


12, 1953 


The laws relating to the charter 
visions and membership and_ stockholder 
provisions of cooperative insurance associ- 
ations have been amended. H. B. 98, ap- 
proved March 14, effective May 12, 1953. 


Cause 


pro- 


Vermont . . . Domestic life insurance 
companies are authorized to invest in reve- 
nue bonds of the federal government, the 
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States or of any political subdivision, but 
not in any obligations payable solely out 
of special assessments on properties bene- 
fited by local 181, ap- 
proved and effective March 25, 1953. 


‘The 


insurance prool ol 


improvement. H. 


requirement that provisions of fire 
loss regulations and in- 
due 


formation as to when fire losses are 


shall he a 
insurance policy ias 
the law. S. B. 11, approved March 11, ef- 
fective June 1, 1953. 


and payabl part of every fire 


been removed trom 


Washington . .. Commodities other than 
wheat, oats, barley, iye and corn, which are 
federal agency, need not be 
insured by a warehouseman if the federal 
require such 


March 1/7, 


owned by a 


insurance. 
effective 


agency does not 
S. B. 296, approved 
June 12, 1953. 


Payments 
benefit plans discharge the payor from ad 
except where 
received prior to the making of the pay- 
ment. Chapter 45, S. B. 84, approved March 
3, effective June 12, 1953. 


’ 


made pursuant to employee 


verse claims notification is 


bodily 
property damage or wrongful death survive 
beyond the death of the tort feasor Chap 
ter 73, S. B. 9, approved March 5, effective 
June 12, 1953. 


Causes of action for injuries, 


West Virginia ... The Uniform Simul- 
taneous Death Act has been enacted. H. B 
167, passed and effective February 18, 1953, 
1953. 

County officers may insure money 
lected by them against loss by 
robbery. H. B. 444, approved 
effective June 13, 1953. 


approved February 25, 
col- 
burglary o1 
March 20, 


Farmers’ mutual fire insurance companies 
are permitted to insure a large number of 
new risks. S. B. 311, passed and effective 
March 11, 1953, approved March 16, 1953 

The minimum number of employees upon 
whom group accident and health insurance 
may be written is reduced from 25 to ten 
H. B. 286, approved March 20, 
June 13, 1953. 


Insurance agents who live in urban com- 


effective 


munities composed of two contiguous cities, 
one of which is in a state other than West 
Virginia, may be considered resident agents 
of West Virginia. H. B. 399, 
March 20, effective June 13, 1953 


approv ed 


Wyoming ... The Uniform Individual 


Accident and Sickness Policy 
Law has been enacted. S. B. 102, approved 
February 26, effective May 20, 1953 


Provisions 
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Comparative Negligence 


By GORDON H. SNOW 


\ EK HAVE HEARD MUCH in recent 
vears about the doctrine of compara 
tive negligence. Perhaps its regeneration on 
a substantial scale is inspired by the tend 
ency for social reform in 


many spects 


Comparative negligence is in itself a ce 
vice designed to correct what many people 
feel are inequities which exist in our present 
ré garded 
part 
to correct certain evils, but in 


jurisprudence. It is 


who sponsor it for the 


system of 
by those 


aS a de Vice 


most 


looking behind the scene it is significant to 
that the advocates for the doctrine in 
almost have a 
find proponents of the 
to be those who benefit 
of damages in civil actions 


note 


every cast self-serving in- 
terest. Thus, we 
doctrine generally 
by the recovery 
course, the attorneys whos¢ 


and, of pra 


tice is substantially confined to the prose- 
cution of such cases. ‘The conclusion seems 
that this form 
ot legislation expect to benefit by it, and 


thus it 1s equally 


inescapable those proposing 
inescapable that the ulti- 


mate cost to society is increased 


lo have a reasonable understanding of 
the doctrine of comparative negligence, it is 
have understanding of 


necessary to some 


the common law doctrine of contributory 


negligence and the manner in which it fun¢ 


tions 


History of Contributory Negligence 


is known 
England and in the 
United States, dates back to the thirteenth 


Contributory negligence, as it 


to the common law of 


Comparative Negligence 


The author, vice president and 
general counsel of the Pacific 
Indemnity Company, advocates 
examining the motives of propo- 
nents of comparative negligence 


century. It proceeds upon the theory that 


a man cannot profit from his own negligence 
Thus, where a plaintiff who sustains injury 
as the result of an accident contributed in 
any way to his own injury—whether by 
malfeasance, misfeasance or nonteasance 

he is barred under this doctrine from recov- 
defendant whose negligence 


contributed to the plaintiff's 


ering trom a 
proximately 
injury. 

This high-sounding moral principle, while 
it can be readily accepted on its face, gives 
rise to certain its practical 
application in certain circumstances. Thus, 
a plaintiff who sustains injury because of 
the negligence of a defendant who may 
have contributed as much as 99 per cent of 
the cause of the injury to plaintiff is pre 
cluded from 
because of his 


inequities in 


recovering for his injuries 
slight contribution of 1 per 
cent to his own injury. There have been 
many attempts to overcome this technical 
inequity by the adoption of laws. 

The problem is perhaps more honored in 
the technical approach than in the practical 
operation of the doctrine, for from a prac- 
tical standpoint one seldom sees a plaintiff 
defeated in court where the circumstances 
are as aggravated as those indicated above. 
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From a practical standpoint, juries do not 
in trifles. As a matter of fact, if the 
negligence of the defendant is substantially 
greater than that of the plaintiff, there is 
seldom a finding of any negligence on the 
part of the plaintiff, and thus the plaintiff 
actually recovers without debit of his judg- 
ment. 

Nevertheless, comparative 
an exception to the rule of contributory neg 
ligence and in effect is an effort to adjust 
what many people regard to be inequities 
in the 


deal 


negligence 1s 


contributory negligence law. 


Attempts to Alleviate Harshness 
of Common Law Rule at State Level 
Other exceptions to the rule of contribu- 


found in 
and in many areas 


tory negligence are to be many 
The 
“last clear chance” doctrine is a progeny of 
the hardship worked by the 

tion of the 


trine, 


facets of the law 


rigid applica 
contributory negligence do 

Another attempt to soften the undesirable 
effects of the 
those states where contributory negligence: 


doctrine is to be found in 
is not a defense to plaintiff's cause of action 
where the defendant is guilty of 
negligence, intoxication or wilful and wan- 
ton misconduct. 


gross 


The state workmen’s compensation acts 
completely abrogated all of the common law 
defenses, including the defense of contribu- 
tory negligence. It was adopted as early as 
1880 in England and Canada. In the United 
States, New York led the way by adopting 
a compensation law in the year 1910, closely 
followed by the of Massachusetts 
and Wisconsin. 


states 


As in so many reform statutes, the effort 
to alleviate the undesirable aspect of the 
condition gives rise te new problems as a 
result of adoption of the reform mechanism 
Thus, it was felt that taking away the de- 
fenses of contributory negligence in compensa- 
tion cases and creating absolute liability 
on the part of the employer without fault 
would tend to invite gross carelessness on 
the part of the employer to the detriment 
of the employee. To circumvent this obvious 
problem, most compensation statutes provide 
punitive damages against the employer for 
serious and wilful misconduct, or for the 
failure to use recognized 
Further, it was 
in such compensation acts a defense to 
the employee’s action for if 
injury result of 
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safety devices 


necessary to incorporate 
injury if the 


was the intent or in 


long been 


part. It has 
argued that the employer should not have 


toxication on his 


to bear the total cost of such acts, and that 
an apportionment theory should apply to 
state workmen’s compensation acts. How- 
ever, in every instance this has been rejected 
upon the theory that it creates complexi- 
ties, the which would offset 
any advantages derived by the employer in 
adopting 


magnitude of 
a system whereby the cost would 


be paid in part by the employee who, in 


most cases, brings the injury upon himself 
as the result of his own negligence. 


Fourteen states have written state em 


intra 
othe T 
Federal Employers 


plovers liability acts to apply to the 


State operations of railroads. Seven 
States have adopted the 
Liability Act by reading that act into their 
state statutes. Some states attempt to vary 
the degrees of care in an attempt to adjust 
Wisconsin holds 
that so long as the employee’s negligence 
than that of the master, he can 


being 


the equities; the State of 
1s less 
diminished in 
Other 


have extended these acts to cover operations 
1 


recover, the damages 


proportion to his negligence. states 


’ 
ogging opera 


other than railroads, such as 


tions and road construction 


Many states have various statutes estab 


lishing varying degrees of negligence In 


these negligence, as we 


adopted. 
hus, some states attempt to distinguish be 


states, comparative 


know it, cannot be successfully 


ne glige nce 


is generally felt 


tween slight negligence, ordinary 


and negligence It 


vross 


by authorities on comparative negligence 
that any attempt to compare grades of neg- 
ligence, that is, slight negligence as against 
gross negligence, is utterly an incongruous 
undertaking, for there is nothing to com- 
pare. We find such a situation existing in 
the State of Mississippi, where “comparative 
negligence” has existed since 1910 to covet 
all personal-injury and property-damage cases 
Actually, this statute precedes: the compara- 
tive negligence statutes of other states and 
in fact is not, strictly speaking, a compara- 
tive-negligence statute. Florida adopted a 
similar statute for all railroad cases in the 
189] similar 


year Georgia has a 


Most states have 
the liability of the 
that the 
wilful 


Statute 


guest statutes limiting 


host unless it can be 


shown host was guiltv of intoxi 


negli- 


statute, 


cation, misconduct or 


rence California has such a 


although the gross-negligence provision of 
the statute was deleted because of jury abuse 
in displaying a tendency to regard almost 


any act of negligence as being an act of 
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those states where 
guest statutes exist, complete confusion has 
resulted 
to adopt 
reason again that it creates an impossible 
situation when an attempt is made to com- 
pare the 


gross ne gligence. In 


where an attempt was also made 


comparative negligence, for the 


negligence of the 
guest with the intoxication, wilful miscon- 
duct or gross negligence of the host. Hence, 
found necessary to amend the 


contributory 


it has been 
guest statute where comparative negligence 
The States 
of Wisconsin and Mississippi deleted their 
guest statute altogether, and the 


provided in the prosecution of guest cases 


has become the law of the state 
defense 


proceeds upon the theory of assumption of 
risk which, although a species of contribu 
tory negligence, is not subject to 
Thus, the guest assumes the 
risk entirely or not at all, as the case 
may be. 


‘I he 


compar! 


son. either 


an to talk of de 
grees of negligence as early as the year 
1703. In 1809, in the case of Butterfield z 
Forrester, 11 E. 60, our own American courts 
likewise spoke of degrees of negligence, by 
three 
rule of duty in 
the law of bailments, namely, slight, 
nary and gross. In Perkins v. New York 
Central Railroad, 24 N. Y. 196, New York 
sought to adopt a form of comparative neg- 
ligence by 


English courts beg 


speaking of negligence in varying 
degrees as applied to the 


ordi 


state law in railroad cases, but 
rejected the doctrine in the year 1862 on the 
theory that it jury 
Illinois followed a similar doctrine 
holding that 
was a degree of the other (applying the law 
of bailments), in effect that the greater the 
degree of neglect, the lesser the degree ot! 
care owed by the plaintiff. 


created hopeless con- 
fusion. 
for a number of 


years, each 


In the civil law (Use Civil), Switzerland’s 
Code of Obligations and Spain’s Civil Code 


provide that each party participate in total 


damage in proportion to their percentage of 
Chis has the effect of enabling 

plaintiff and the defendant to re 
Thus, where plaintiff's damage is 
in the sum of $1,000 and defendant’s damage 
is in the sum of $500, plaintiff can 
the total amount of the 
parties less the 
and the 
W he re 


he W 


negligence 
both the 
cover, 


recover 
both 


ntributed, 


damage to 
negligenc he cf 


defendant recovers. the balances 


plaintiff was 50 per cent negligent 


uuld in theory recover $750, and the 


defendant, being 50 per cent negligent, 


would recover a similar amount or more 


It is apparent tl 
It is 


Louisiana in 


than his actual damages at 


1 
| 


ittle less than ridiculous 
that 


this result is 


‘ + 


also interesting to note 


Comparative Negligence 


Article 2323 of the Louisiana Civil Code of 
1825, adopted the Code Napoleon, or the 
civil law, and thus has on its statute books 
the same comparative-negligence provisions 
as exist in Switzerland and Spain. How- 
ever, it has never been actually applied in 
the State of Louisiana, the courts taking 
the position that its application having been 
years by precedent, 
Lou- 
isiana continues to adhere strictly to the 


ignored for so many 


the law has been made inapplicable. 


contributory-negligence doctrine 


The so-called comparative neglis 
the civil law is called 


ence ol 
“proportional dam 
ages.” It is likewise followed in Portugal, 
Persia, Austria, Germany, and the Prov 
1 also 
France, the cradle 
Napoleon, does 


doctrine of 


Ontario It is 
interesting to note that 


inces of Quebec and 
ot the civil law, or Code 
not follow the proportional 
damages but merely discounts the plaintiff's 
recovery by that percentage of negligence 
plaintiff contributed. Likewise, 
does not permit double recovery. 


to which 


Franc 


Attempts to Alleviate Harshness of 
Common Law Rule at Federal Level 


Admiralty Rule—lIt is generally stated 
that comparative negligence applies in the 
law of admiralty. However, application of 
the doctrine in admiralty law is not uni 
form. In American admiralty law, equal 
Where two 
vessels collide and the fault is inscrutable, 
that is, both negligent, 
the total damages resulting from the colli- 


sion are determined and each of the 


division-of-loss rule is applied 
vessels are clearly 


vessels 
pay 50 per cent. One would think that there 
must of much law covering 
this subject, but it is interesting to note that 


necessity be 


there 
have been but three cases reported covering 


since the history of American law 


negligence in admiralty, the 
last one in the 1852 
miralty generally agrees 


comparative 


year American ad 
with the common 


law in that if a loss is inevitable, or purely 


accidental as it is referred to in common 


law (without the neglis 


where it 


ence of anyone), the 
Further, where 
liable and the other is not, 


loss will lie falls 
one is clearly 
the latter can collect in full from the former 


bot} 
Admiralty thus permits the equal-division- 


Disagreement occurs where are liable. 


of-loss rule, whereas the common law prohibits 
The division-of-loss rule 


referred to as the rule of “hotel 


recovery altogether 


iS Sometimes 
potch.’ 

The English rule of admiralty dates back 
to the Code of Wishy, (Article 26), 1266 A. D 
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Religious influence, as expressed in the Code 
of Wisby, wove 
of intent. The English, a seafaring and God 
required that the 


take an oath that there 


1 


into the law the element 
tearing people, master ot 
a vessel must was 
no intent to cause the collision The oath 
high! 
importance tor sea 


During 


in these days was respected, 
ror t 

faring people 
the fifteenth and 


between the 


utmost 
to avoid the “curse 
sixteenth centuries, Ing 
land wavered equal-division 
and apportionment-of-loss doctrines. In 1824, 
in Hay v. Le Neve appor 
tioned damages on the basis of two thirds 
The House of that 
decision, holding equal 


the lower court 


and one third Lords in 


case reversed the 


division to be the law of England 


Denmark and Sweden have adopted the 


apportionment doctrine, matters of admiralty 


being referred to arbitrators. In the 
1895, England, 
of the International Law 


doctrine to 


yea! 
at the Brussels Conterence 


adopte d 


Association 
accomp!| s] 
uniformity among all nations. At this cor 
United States held out, reftusi 


reement 


the apportionment 


ference the 


to become signatory to the ag 


Committee on Commerce 
American Bar Associ 


apportionment rule 


In 1929, the 
Admiralty of the 
rejected § the 
reasons: 

(1) It imposes too 
judges 

(2) The 
faults 


courts should not look f 


(3) The in extremis rule would be ema 


culated, that is, where a negligent mast 


steers into the course of an innocent maste! 
held to the 
of care in his excitement to avoid the 
this 


basis 


the latter is not same degree 
accel 
objection Can be 


that the rule is 


dent ( However, 


criticized upon the 
actually not emasculated for it is a question 


of fact in either case.) 


(4) Collision litigation would be carried 
to the courts, 


tirely different body of law is applicable 


common law where an en- 


(5) It would increase appeals. 


Federal Employers Liability Act.—The 
United States Government, in 1908, passed 
its first Federal Employers Liability Act (45 
USC 51-59) 
sage of this law again arose out of the philos 


Section Arguments for pas 
ophy that the contributory-negligence rule 
was too harsh. It provides generally that in 


actions against interstate railroad carriers 
is not barred by the contributory 
In effect, his 


recovery is diminished by that percentage 
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recovery 
negligence of the employee. 


of negligence to which the employee con 
whole 
defense 
liability, and the 
employee is the 
of the 
gence of the 
of federal statute, the 
itself of 


argument that comparative negligence 


tributes as a The employer has no 


absolute unless he is totally free 


trom negligence of the 
sole and cause 
Further, 


employer consists of violation 


proximate 


injury where the negli 


railroad cannot avail 
comparative negligence. To the 
does 
necessary to en 


not possess the element 


and 


courage care diligence on the part of 
pro- 
potents of comparative negligence that this 
form of still and 


diligence on the part of the employee be 


the employee, it has been argued by 


statute encourages care 


cause he is debited by that degree of negli- 
to which he contributes to the whole. 
The final Federal 
was held constitutional in 


Central Railroad, 241 F. 395 


Merchants Marine Act (The Jones Act). 
Congress, in. the 1920, | 
Merchants Marine Act, otherwise known as 
the Jones Act, 46 USC Section 861, relating 
to injuries or death to 
against the vessel. The 


rence 
Employers Liability Act 


Walker v. lowa 


year passed the 


seamen where the 
damage is brought 
Jones Act is 


Federal Employers Liability Act and pre 


merely an adoption of the 


serves the right of trial by jury 


States Which Have Adopted 
Comparative Negligence 


Aside trom thie federal statutes 


employer-liability tatutes existing 
] 


numbet of States as indicated abov 


five states have adopted comparatiy 
gence as a part of their laws. The 
of these various statutes have little in c 

mon in their approach to the problem othet 
than the basic principle of 


avoid the hardship which it is felt results 


attempting to 


from a strict application of the contributory 


negligence doctrine 


Nebrzska.—Revised Statutes of 
25-1151 (1943), 


actions brought to recover 


Nebraska, 
Section provides “In all 
damages for in 
juries to a person or to his property caused 


by the 
the plaintiff may have 


negligence of another, the fact that 


been guilty of con- 
tributory negligence shall not bar a recovery 


when the contributory negligence of the 
plaintiff was slight and the negligence of 
defendant was gross in comparison, but the 
contributory negligence of the plaintiff shall 
be considered by the jury in the mitigation 
of damages in proportion to the f 


contributory negligence attributable to the 
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plaintiff; and all questions of negligence 


and contributory negligence shall be for the 


jury.’ 

It is to be noted that the statute intro 
duces a requirement that the plaintiff's neg 
slight and the defendant’s 
negligence gross in order to apply a com 


ligence must be 
parison, This statute has been criticized in 
that it requires a comparison between slight 
negligence and gross negligence, the el 
ments of which are that a comparison can 
not be drawn logically and that, further, it 
imposes upon a jury a most impossible bur- 
den in view of the confusion which results 


In the case of Pierson v. Jensen, 150 Neb 
86, 33 N. W. (2d) 462 (1948), the court 
took the position that under 
cumstances it could regard the negligence 
of the defendant as being gross negligence 
as a matter of law. It 
the principle that the court could likewise 
determine that the negligence of the plain 
tiff was slight, as a matter of This 
would appear to be contrary to the specific 


certain cir- 


also reannounced 


law. 


provisions of the statute, but upon second 
thought this is a province which the court 
must invade, for there are situations where 
a court must make such findings as a matter 


of law. 


South Dakota.—Chapter 160, Laws of South 
Dakota (1941), sets forth the South Dakota 
statute. This language is identical to the 
Nebraska statute and a review of the cases 
dealing with comparative negligence indi 
cates the struggle with which the court is 
constantly faced in attempting to interpret 
what constitutes slight negligence and what 
constitutes negligence. Perhaps the 
same objections can be made to the South 


Dakota law as have been made to the Ne 


gross 


braska law. 


Georgia.—The State of Georgia adopted 
comparative negligence as the result of the 
combination of an ambiguous and 
statute and the attempts to 
interpret that statute. Georgia Code Anno 
tated, Section 105-603 provides: 


inade 


quate courts’ 


ordinary could 
avoided the consequences himself caused 


“If the plaintiff by 
have 
by the defendant’s negligence he is not en 
titled to recover. In 
fendant is not relieved, although the plaintiff 


care 


other cases the de 
may in some way have contributed to the 


injury sustained.’ 


It is to be noted that the itself 


prescribes a rule for determination of the 


Statute 


issue of liability but says nothing about the 


apportionment of damages based on a com 


Comparative Negligence 


the negligence of the plaintiff 
with that of the defendant. 

The court in an 
arrived at the 


parison of 


early Georgia case 
ridiculous conclusion that re 
covery is defeated only when the contrib- 
utory negligence of the plaintiff amounts to 
a failure to exercise ordinary care, Failure 


to exercise ordinary care ts contributory 
negligence and is indeed a concept common 
to the law of our 48 states. 

In an apparent effort to cure this absurd 
ity the court, in the case of Wilson v. Pollard, 
63 Ga. App. 23, 10 S. E. (2d) 407 (1940), 
stated that the plaintiff’s duty to exercise 
care did not arise until he knew, or in the 
exercise of ordinary care should have known, 
of the negligence of the defendant, or until 
such negligence was apparent, or by the 
exercise of ordinary care should have been 
apparent. 

In other words, even though the plaintiff 
was guilty of contributory negligence which 
proximately contributed to his injury, such 
defeat 
used ordinary care after it became apparent 
to him that the defendant had committed a 
was likely 
to the plaintiff. This in substance 


appears to be an 


negligence would not his case if he 


negligent act which to produce 
injury 
invasion of the doctrine 
of “last clear chance.” Lawyers acquainted 
with damage litigation know how infrequently 
doctrine can be in- 
voked in mill-run litigation. Thus, from a 


pract al 


the last-clear-chance 
standpoint, the language of the 
court 1s virtually meaningless and in substance 
states that contributory 


defeat 


the statute merely 


negligence does not recovery 


Mississippi.—As has been indicated above, 
the State of Mississippi has had what is 
erroneously regarded as a comparative-neg 
ligence statute since 1910. Section 1454, Mis 
sissippi Code, provides: “In all actions here 
after brought for personal injuries, or where 
such injuries have resulted in death, or for 
injury to property, the fact that the person 
injured, or the owner of the property, of 


person’ having control over the property 


may have been guilty of contributory negli 
gence shall not bar a recovery, but damages 
shall be diminished by the 


tion to the amount of negligence attributable 


jury in propor- 
to the person injured, or the owner of the 
property, or the person having control over 
the property.” 

Mis 


attempt to deter- 


It is immediately obvious that the 


sissippi statute does not 


mine degrees of negligence, insofar as the 
defendant is concerned, This is extremely 
effect of the 


significant, for the statute 1s 
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that if the defendant is guilty of any negli- 
gence at all—no matter how slight—the 
plaintiff is entitled to recover regardless of 
how gross his own negligence might have 
been. Thus, it can be seen that the Missis- 
sippi statute is not comparative negligence 
at all, in the sense that the statutes of other 
states have adopted the doctrine to deter- 
mine the issue of liability and thereafter 
using the same comparative determination 
to diminish the damages. 


Mississippi, a plaintiff guilty 
of 99 per cent of the negligence can recover 
1 per cent of his damages from the defend 
ant. (Crosby Lumber and Manufacturing 
Company, et al. v. Durham, 181 Miss. 559, 
179 So. 285 (1938).) 


Hence, in 


Mississippi does not permit the use of the 
counterclaim or cross complaint. Where a 
plaintiff who sustains damages in the sum 
of $1,000 brings suit against the defendant, 
and the plaintiff is found to be guilty of 
contributing 50 per cent of the negligence 
he recovers the sum of $500. After this suit 
defendant in the 
files a lawsuit as a plaintiff in another suit, 
and where his damages amount to $1,000, 
assuming that he contributed 50 per cent to 


is terminated, first suit 


the total negligence, he is entitled to recover 
$500. Thus, both sides have recovered half 
of their loss; this becomes particularly ridic- 
ulous when neither party is insured, for in 
that case they have merely exchanged dol 


lars, losing most of it meanwhile through 


the process of litigation. 


Mississippi does not use the special ver 
dict. It employs the general verdict, as does 
California. This makes for difficulty in deal 
ing with pleas of excessiveness or inade 
quacy in an appeal to the appellate court. 
Special verdicts appear to be an absolute 
necessity where comparative negligence is 
adopted, Verdicts in lump-sum amounts 
throw the entire into the 
lap of the jury who, in most cases, 
their decision based whether they 
want the plaintiff to recover or not. Reliet 
from this abuse by the jury is almost im 
possible or, at best, very difficult 


merely matter 
render 


upon 


Wisconsin.—W isconsin adopt d its com 
parative-negligence statute in 193] 
exhaustive study, It sponsored by 
Joseph Padway, a practicing lawyer in the 
City of 
Wisconsin Supreme Court and, for a num 


alter 
was 


Milwaukee, a former jurist of the 


ber of years, general counsel for the Ameri 
can Federation of Labor in Washington un 
til his death recently. He was a student of 


the law and possessed a wide background 
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of practical experience. Insofar as the com- 
parative-negligence doctrine is concerned, 
his efforts were bent toward the ultimate 
objective of achieving perfection as far as 
possible in drafting the legislation which 
subsequently became the law of Wisconsin. 
Section 331.045, Wisconsin Statutes (1931), 
provides: 


“Contributory negligence shall not bar 
recovery in an action by any person or his 
legal representative to recover damages for 
negligence resulting in death or in injury 
to person or property, if such negligence 
was not as great as the negligence of the 
person against whom 
but any damages allowed shall be dimin- 
ished in the proportion to the amount of 
negligence attributable to the 
covering.” 

The this 
have held that a plaintiff can recover only 
if his negligence is less than 50 per cent, in 
which event the judgment is diminished by 
that percentage of his negligence which the 
plaintiff contributes to the whole. Where 
there are two or more defendants, plaintiff's 
least that 
of one defendant, in which event he can 


recovery is sought, 


person re- 


courts in interpreting statute 


negligence must be less than at 


recover jointly or severally or from all who 
are negligent 


Wisconsin permits a defendant to cross 
against a plaintiff in the same 
cause of action; if it is determined that the 
defendant's negligence was in fact less than 
the plaintiff's negligence, he can recover 
from the plaintiff, the judgment being di- 
minished by that percentage of negligence 
defendant contributed to the 


complain 


which the 
whole. 


The law of joint and several liability is 
not disturbed by the Wisconsin statute. In 
other words, comparative negligence does 
Thus, 


defendants contribute to an 


not apply as between tortfeasors. 
where several 
injury complained of by plaintiff, he can 
recover from any one defendant or equally 
from all defendants. Wisconsin likewise per- 
mits one codefendant to have judgment ovei 
and against the other codefendants for a 
proportionate amount of the judgment paid 
to plaintiff. This is decided in the same 


sult. 


have not 


Wisconsin 


tated to take cases from the jury and render 


The courts of hesi 


decisions as a matter of law. In the case of 
McGuiggan v. Hiller Brothers, 209 Wis. 402, 
held that 
negligence are of the same kind and char- 
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* 

A good deal of the success of the Wis- 

consin comparative-negligence statute 

is attributable to the strong judiciary 

in that state, the author points out. 
- 


acter as a matter of law both plaintiff and 
defendants are equally liable. This has the 
effect of defeating the plaintiff's suit as a 
matter of well as the 
plainants’ suits against the cross-defendant 


law, as cross-com 


Wisconsin has no guest statute. Thus, the 
comparative-negligence statute presents no 
problem of attempting to measure the con 
tributory negligence of the guest. In Wis 
consin, the guest either assumes the risk of 
the ride and the consequent injuries flowing 
therefrom, or he does not assume it. As- 
sumption of risk is an absolute defense in 


a guest case, or there is no defense at all 
Suits on the part of guests in an automo 
the host are popular in Wis 
consin in view of this segment of the law. 
Wisconsin adopted the use of the special 
verdict which it apparently regarded as an 
essential instrument to deal adequately with 


Special 


bile against 


the law of comparative negligence. 
verdicts require that the jury determine first 
of all whether the defendant was negligent 
and, second, whether that negligence was 
a proximate cause of the injuries to claim- 
ant. The jury must then decide the same 
as relates to the plaintiff. It is customary 
for the jury to determine what percentage 
of the negligence plaintiff contributed to the 
whole, and vice versa. It thereafter makes 
its finding with reference to detailed special 
damages and all items of general damages 
vhether plaintiff 


The jury does not decide 


recovers money damages. This determina 


tion is made by the court trom the special 
verdict Hence, the effect of the law and 


the verdict is not explained to le jury al dl 


probably is not frequently understood by 


the jury. This system of the special verdict 
preserves an 
an unjust verdict. The 


Wisconsin has 


dissatisfaction 


accurate appeal record from 
plaintiffs’ bar in 
generally expressed some 
with the comparative-negli 
doctrine in that it has not 


what 


gence done tor 


them they anticipated it would do 
They argue that there is no more reasonable 
to bar a plaintiff’s recovery at 50 per 
than to bar it at 1 per They 


further argue that the jury should be ac- 


basis 
cent cent 
quainted with the effect of the law and the 
effect of its verdict. This is contrary to th« 
general principle of jury duty, for the jury 


historically is a fact-finding body only, and 


Comparative Negligence 


it can function solely as such only under 


the use of a special verdict. 
Although the Wisconsin law has 
carefully drawn with the objective purpose 


been 


in mind of concluding with a workable and 
desirable act, it apparent that the 
reason for the obvious success of the Wis- 
statute is the fact that Wisconsin 
conservative judiciary. The 


seems 


consin 
has a strong, 
same legislation in the hands of a judiciary 
which indulges substantially in the process 
of judicial legislation might well produce a 
completely undesirable end result. 

The case of Kirchen v. Tisler, 255 Wis 
208, 38 N. W. (2d) 514 (1949), shows how 
complex the determination of the 
liability of the parties can be 
where there are a defendants 
Space does not permit a full analysis of the 


cour t’s 
respective 
number of 


facts in this case. ‘The case generally an- 
nounces the principle that the plaintiff can 
recover from a number of defendants where 
plaintiff's 
than the negligence of at 
defendants. However, where there are sev- 
eral plaintiffs suing several defendants who, 
in turn, 
and simultaneously cross-complain against 
the other 
mass of confusion is created 


contributory negligence is less 


least one of the 


counterclaim as_ cross-plaintiffs, 


defendants, an almost hopeless 


It appears evident from an analysis of 


the comparative-negligence doctrine in the 
states where it has been adopted that Wis 


consin has enjoyed the most with 


SucCeSsS 


the use of the statute and the collateral 


statutes necessary to administer the doc- 


trine properly However, it must again be 


pointed out that a good deal of the success 
the Wisconsin statute is attributable to 
strong judiciary in that state, a situa- 
unfortunately does not exist 


tion which 


universally. Thus, under the statutory pro 
visions of the Wisconsin law, a state which 
indulges in judicial legislation and unde 
takes through a medium of 


its courts could find itself faced with 


reform 

well 
a complex and grossly inequitable end result 
even though it adopted the Wisconsin stat- 
those 


social 


utes, for the reason statutes are 


general in character and subject to inter 


pretation by the courts 


Bearing in mind that application 


procedure, 


doctrine IS «a le gis tive 


that consideration muld be 
to the drafting of statutor 
forth in detail the intent of 
| attempt was made im 
dratting ot % vhich was presented 
bodies of the State 


Bill No. 178, 


before the law-making 


of Michigan in 195] 


( House 
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February 20, 1951). Although this bill was 
defeated, it nevertheless sought to set forth 
every step in the process necessary to ad- 
minister comparative negligence; while the 
bill can be criticized in some respects and, 
therefore, could be improved upon, it would 
seem, nevertheless, that the draftsmen ot 
that bill apparently gave the subject con 
siderable thought and have come up wit!) 
the best approach on the subject. 


Conclusions 


Whereas, self-serving interests have ad- 
vanced the high-sounding principle that 
inherent inequities exist in the contributory- 
negligence doctrine and some action should 
be taken to alleviate this situation, it ap- 
pears almost irom a 
the laws of which have at 
tempted to correct the situation that 
have created collateral problems and inequi 
ties which are perhaps greater tha: 
sought to be cured. The very complex na 
ture of the subject itself suggests that the 
mechanisms of its operation must of conse 


conclusive survey of 


those states 


they 


those 


quence be complex 

The following problems seem to arise in 
connection with the administration of a 
comparative-negligence law 

(1) Juries frequently use the number of 
negligent acts as the basis for their finding 
; than the 
The court is concerned in 
quality of the neg- 
misunderstood by 


of negligence rather quality of 
the negligence 
the determination of the 
readily 


ligence, This is 


many juries 


(2) The adoption of a comparative-neg 
ligence act without a special verdict creates 
a situation wherein the jury ceases to be a 
fact-finding body. In substance, in return 
ing lump-sum awards, the jury determines 


whether they do or do not want a plaintiff 
that i 


frequently the result of passion and preju 


to recover damages: determination 1s 
dice rather than a determination of the 
to which the court is to apply the law 


to return a judgment 


tacts 
and 


(3) The adoption of the comparative-ne¢ 
ligence act requires a rather thorough re 
view of the substantive and procedural codes 
so as to determine whether such an act is 
in conflict with other laws, thus some con 
sideration must be given to the law of joint 
and several liability, the right of contribu 
tion between the right of the 
defendant to counterclaim or cross complain 


tortfeasors, 


in the same action so as to prevent a cir- 
cuity of actions. The laws relating to the 
use of the general or special verdict 
case may be—the guest 


as the 


Statute and any 
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other laws which may appear to be in con- 
flict or which in any event may require 
revision in order to obtain the desired re- 
sults must be reviewed. 


(4) Many situations arising under com 
parative negligence require a jury to make 
findings of a highly technical nature, which 
more often than not is not understood by 
the jury. 

(5) Under certain comparative-negligenc 
statutes, immediately invited, 
as the plaintiff has a definite advantage in 
the position of plaintiff, for he can recovet 
in such cases if it can that the 


litigation is 


be shown 
defendant was negligent at all. 


(6) It is also possible under certain stat 
utes for the after termination 
litigation, to file a completely new 
suit against the plaintiff and to recover fot 
his damages, diminished by that percentage 
of negligence which the defendant contrib- 
uted to the whole. This gives rise to double 
double 


double recovery 


defendant, 


of the 


counsel costs and 
all of which must be met 


by the parties litigant or by insurance com- 


litigation, fees, 


panies, as the case may be. 


(7) Application of the doctrine tends to 
place a nuisance value on practically every 
case because it destroys the otherwise ef 
fective argument that the plaintiff was guilty 
of contributory negligence which is an ab- 
solute bar to recovery. Thus, the operators 
of vehicles or their insurance companies- 
as the case may be—must entertain more and 
more nuisance value settlements, the prices 
of which tend to increase under the doctrine 
because of the better opportunity the plain- 
tiff has to prevail in the lawsuit. 

(8) In negli 
gence one cannot proceed upon the theory 


considering comparative 
that we will change our basic law by “pass 
ing a law” without giving exhaustive study 
to the problem. Unfortunately, proponents 
of comparative negligence in many states, 
including the State of California, have 
merely proceeded upon the theory that the 
ineguities of the 
doctrine can be 


contributory-negligence 
quickly overcome by the 
It is also unfortunate that 
many proponents of this doctrine have little 
understanding of it and have given little 
or no time to a study of it. The acceptance 
of such a principle in our law must be pre- 
ceded by a good deal of caution, study and 
ultimate understanding; it appears that such 


passing of a law. 


has not been the situation in many juris- 
dictions where an attempt has been made 
to amend the law with the ultimate ob- 
jective of substituting comparative negli- 
gence for contributory negligence 
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IS appears »bv us to conclude 
adoption of a comparative-negli- 


statute tends to increase litigation, 


e cost of claim administration, and 


increase the frequency and the amounts 


paid in settlement of claims {The End] 
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THE STYX RIVER FERRYMAN 


An undertaker re 


rende red 


eived pav for services 


as the result of a recent case 


notable because the was written, 


in an extraordinary 


pinion 
pl 


| and witty vein 
Justice Terre 
rt | 


j 
ignt 
so somber ‘ ubjyect by 1] 


me ( 


a phrasemaket 
The lady who had owned the property in 
Her will provided 
her “just debts and funeral « xpenses” 
She left per- 
sonalty $1,001.92. The 
Florida constitution exempts a homestead 


of $1,000 in personal property from forced 


question died testate 


be paid out of her estate 


which sold for 


’ 
ale under process oO! any 


filed against the estate 
expenses ol $485.50. The 


court. Claims 


included funeral 
guardian of the 
two minor sons who survived the testatrix 
the claims, citing the constitu 
tional provision. As mentioned above, the 


undertaker got his mone 


resisted 


Comparative Negligence 


Comment, “Comparative Negligence in 
Pennsylvania 17 Temple University Law 
Quarterly 276 (1943). 


“Standardized Instructions to Juries 
Adopted by the Association of District Judges 
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Nebraska Law Review 219 (1945). 
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Railway, 32 N. W. (2d) 340 (1948): Peter z 
Chicago, Milwaukee & St. Paul Railway, 230 
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cases indicate how the 


yf. fan 


GENCE C 


(1939) ; 


ASES 


(1941); 


lkkeren. 


Grocer 


te nnens 


said th 
| 


1 require that funeral ex 


decenc\ 
ud from one’s estate every 


his right mind wants a decent 


} 


within his own means and not at his 
en’s expense re is no 
imposing it on the 


{ 


is on the preacher o1 cho 


his last requiem 

f cases will convince 
vel off where 
e undertaker steps in but there is nothing 
to think that a decedent can 
shroud or a ticket t 


the law tends to Ie 


to lead one 
ponge on him for a 


‘rry him over Jordan or the river Styx.” 


routine statement of affirma 
end of the 
livened by a Terrellism 
ot the Circuit ¢ 
! 


1 
packed 


tion at the opinion was en 
“The judgment 
ourt,” he concluded, “was 
with justice and 1s therefore af 


ery 





Liability of Insurance Proceeds 


for Unpaid Income Taxes of 


Mr. Pyle ts an attorney with the Metro- 
politan Life Insurance Company and a 
member of the New York bar. He is 
also a member of the Joint Committee 
on Premium Taxation of the American 
Life Convention and Life Insurance 
Association of America. This article 
is reprinted from the March, 1953 
issue of Taxes—The Tax Magazine 


oe FOLLOWING ITEM appeared re- 


cently in a leading insurance magazine: ’? 


Involves Taa Lien 
Mutual Life 
court at Chicago to decide 

government or the widow 

should receive $40,000 life insurance on 

[her husband], who was killed in an auto 

accident last May. The government charges 

that [the deceased] owed $52,323 in 
income taxes filed this 


“Case 
“Connecticut 
federal 


has asked the 
district 
whether the 


and has liens for 


amount. 

“John aS 
nue, has contended that the insurance settle- 
ment is subject to the liens.” 


Jarecki, collector of internal reve- 


It may come as a surprise to many life 
insurance underwriters that the federal gov- 
ernment would take such a position, and 
it will probably be even more surprising to 
many more insured taxpayers. I say this 
because the continual recurrence of certain 
types of trom 
beneficiaries 


questions received insured 
their over the 
past few years of high income taxes and in- 
creasing living costs has led me to believe 

1The National Underwriter, April 11, 
p. 6 


244 


taxpayers and 


1952, 


that many underwriters and many insured 
and 
policies are 


persons beneficiaries under life insur- 
totally unaware of the 
fact that the proceeds payable at death may 
be required in satisfaction of unpaid federal 
taxes of the insured. Somehow many of 
these individuals have acquired the false 
belief that the proceeds payable to a desig- 
nated beneficiary by reason of the death of 
the insured are 
irom 


ance 


always entirely immune 
Depart- 
ment to enforce collection of delinquent fed- 
eral taxes of either the insured or his 
For instance, I recall a recent 
situation where an insured person engaged 


processes of the Treasury 


beneficiary. 


in his own business as an independent con- 
tractor, with no estate other than $100,000 
of paid-up insurance on his life made pay- 
able to his wife and children, admitted to 
owing about $150,000 of federal 
He thought that the insurance pro 
ceeds would go to his family at his death, 
free from all liability for his admittedly 
delinquent taxes, and was exceedingly criti 
which would attach 
these proceeds and thus render his family 
penniless after his death. I explained that 
he was entitled to provide for his family 


mcome 
taxes 


cal of a government 


only after he had rendered to the govern- 
ment the taxes for which he was properly 
liable; that other persons who have federal 
withheld from their salaries 
or wages are forced to provide for their 
families out of their “take-home pay” after 
taxes have been withheld; and that persons 
withheld 
favorable 


income taxes 


whose taxes are not 


more 


should not 
treatment in this 
respect than persons whose taxes are with- 
held 


expect 


This does not mean, of course, that 
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Decedents 


By JOHN CROSBY PYLE, Jr. 


great numbers of delinquent taxpayers are 
going to allow their life insurance to lapse, 
on the theory that continuance of premium 
payments results merely in building up a 
fund for the benefit of the United States. 
On the contrary, keeping the insurance in 
force should afford the taxpayer a “bargain- 
ing point” in reaching a compromise with 
the tax officials; the government should be 
interested in receiving all or part of the 
death proceeds in the future rather than 
a much smaller cash surrender value at 
present. In addition, when an insured tax- 
payer realizes that some or all of the pro- 
ceeds of his present life insurance may be 
taken by the federal government at his 
death in satisfaction of his delinquent fed- 
eral taxes, he should be inclined to procure 
cover his full tax defi- 
that his surviving 
family will also be provided for adequately. 


more insurance to 


ciencies and to assure 

In another typical case an insured made 
an inquiry as follows: 

“Please send me the necessary forms for 
me to protect my policy in every way pos- 
sible from any taxes or debts which I may 
have incurred in the past or may incur in 
the future. I do not intend in any way to 
‘beat’ the Federal Government out of even 
one penny of taxes which I may owe, but I 
know that the i 


instances, 


has in 
death, 
estates into ruin through legal actions, and 
[ surely do not want that to happen to me 


Government many 


even in cases of forced 


2? For example, on p. 2 of the New York 
Herald-Tribune for March 5, 1952, appears an 
article referring to a report issued on March 
4, 1952, by the Internal Revenue Bureau showing 
that almost three times as many fraud cases 
were sent to the Department of Justice during 
the last six months of 1951 as in the same period 
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Thus, I want this insurance policy fixed in 
such a way that the Government cannot 
crowd me or my family to the wall finan- 
cially. I do intend to pay my taxes, but 
I want to retain control of payment of them.” 


Obviously, no insurance company would 
have such a “form,” nor could one be de- 
vised to accomplish the result desired by 
this insured, that is, complete immunity of 
the insurance contract and its proceeds 
from process by the federal government for 
collection of taxes. 


his delinquent federal 


It is my purpose here to attempt to show 
just how much immunity from federal tax 
collection enforcement processes can be ex- 
pected by insured taxpayers and their ben- 
eficiaries under the present Internal Revenue 
Code, with respect to life insurance 
Such death 
ceeds are, in general, accorded fair treatment 


pro- 
ceeds payable at death. pro- 
by the Treasury Department under present 


tax collection laws, although there iS, of 


course, room for improvement. However, 
until Congress sees fit to enact exemptions 
of death proceeds, no taxpayer can expect 
complete immunity from federal tax liens, 
distraints and other civil suits with respect 
to such proceeds, any more than he 
with 


can 


respect to other types of property; 
and it is prudent on the part of lawyers and 


tax practitioners to so advise their clients. 


Importance of Life Insurance 
in Collection of Taxes 
The defi- 


ciencies and life insurance proceeds is much 


relation between federal tax 
less remote than the average taxpayer might 
assume. With the current increase in the 
[ sons liable for 
with the 
aggressive policy by the Treasury Depart- 
ment in the 
laws following the recent unfavorable pub- 
3ureau 
and with the probable increase in the per- 
centage of returns subject to audit, there 


number of pet federal income 


taxes, inauguration of a 


more 


enforcement of the federal tax 


licity given to the Internal Revenue 


is bound to be an increase in the number 
which the United States will 
against taxpayers to collect its 
It is estimated that the amount of 


of cases in 
pr oc eed 
taxes.” 


of 1950: that the number of cases sent to the 


penal division of the general counsel's office 
for prosecution increased by 26 per cent; and 
that at the end of 1951 there were 955,841 cases 
of outstanding warrants for collection involving 
$651 million. 
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life insurance in force at the end of 1951 
was $253,200,000,000, held by about 86 mil- 
lion policyholders.’ It has also been esti- 
mated that there were at that time 155,800,000 
persons resident in the continental United 
States.* These figures show that more than 
one out of every two persons residing in 
this country is a life insurance policyholder, 
and, consequently, that in at least one out 
of every two cases where the federal gov- 
ernment institutes tax collection proceed- 
ings the delinquent taxpayer probably is a 
life insurance policyholder. If it be as- 
sumed (and I believe this to be a reasonably 
conservative assumption) that at least 80 
per cent of all life insurance policies held 
are payable to beneficiaries other than the 
insured or his estate, then life insurance 
would appear to be involved in some way 
in the majority of all federal tax collection 
proceedings commenced today or now in 
progress against individuals. Thus, because 
life insurance is now so widely held in this 
country, the problem of the impact of en 
forced collection of federal taxes upon the 
proceeds payable at death under life insur- 
ance policies is of great importance to many 
taxpayers, even though federal income taxes 
are withheld from the wages or salaries of 
persons who constitute the greatest 
proportion of all classes of taxpayers 


those 


Commencement of Proceedings 
Under Section 311 


Let us assume, for the sake of simplicity, 
a case where it has been finally determined 
by the Treasury Department that the tax- 
payer owes $50,000 of federal income taxes 
and $5,000 of other debts and that his estate 
consists solely of a lump-sum $50,000 in 
surance policy on his own life in which 


* Bruce E. Shepherd, manager, Life Insurance 


Association of America, 488 Madison Avenue, 
New York 22, New York, 1951 Report of the 
Manager, Appendix, p. 10. Data in this report 
were estimated from reports made by 320 life 
insurance companies which had in force at the 
end of 1950 98 per cent of the life insurance 
sutstanding on residents of the continental 
United States. 

* Statistical Bulletin, December, 1951, Vol. 32, 
No. 12, p. 2, issued by the Metropolitan Life 
Insurance Company, One Madison Avenue, New 
York 10, New York. 

*In Jmmel v. Travelers Insurance Company, 
3 Life Cases 354, 373 Ill. 256, 26 N. E. (2d) 114 
(1940), the following appears in the court's 
opinion: 

mi and prompt payment of losses has 
come to be one of the most desirable of the 
attributes of such contracts. Life insurance is 
depended on for payment of estate taxes, for 
the education of children, for all forms of 
immediate cash demands and for the very living 
of the family of the deceased policyholder pend- 
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he has designated his wife as beneficiary 
but in which he has reserved the right to 
change the beneficiary. Assume further 
that he before the delinquent taxes 
have collected. ‘Taxwise, what can 
the widow expect? The widow ordinarily 
will present her claim to the insurance com- 
pany pursuant to the policy provisions and 
receive prompt® payment of the $50,000 
proceeds, if the company has not by that 
time been given proper notice of the tax 
delinquency. However greatly the receipt 
of this sum may console her for the loss 
of her husband, her consolation may be 
short-lived. An honest and conscientious 
tax collector cannot afford to be influenced 
by the fact that her loss of the $50,000 pro- 
ceeds may render her and her children pub- 
lic charges, even though personally he may 
be a most sympathetic individual. What 
the director (or collector) of internal reve- 
nue would undoubtedly do is assess and 
commence proceedings to collect the un- 
paid taxes from the widow under Code Sec- 
tion 311 (a), in the same manner and sub- 
ject to the same conditions as in the case 
of assessment and collection against the in- 
sured himself. Such summary 
procedure 


dies 
been 


taxpayer 
would have to be commenced 
within the period of limitations provided 
in Section 311 (b), (c) and (d), and on the 
theory that the widow is liable as a “trans- 
of assets of the insured as contem- 


"6 


fares 
plated by the language of Section 311, and 
Regulations 111, Section 29.311-1. What 
would be the widow’s defenses to such 


procedure? 


State Exemption Statutes 


She argue that the “exemption” 


particular state exempting 


might 


statutes of het 


ing administration. Any impairment of this 
vital feature of the most general American 
contract would be of serious consequence to 
millions of people... .”’ 

* This sunimmary ‘‘transferee’’ procedure is not 
exclusive. It Is merely another simpler and 
more effective method of collecting a tax defi- 
ciency of the original taxpayer. A ‘‘transferee’’ 
has a liability for such tax which can also be 
enforced in the federal courts in a suit against 
him at law where the transferee has assumed 
the tax obligations of the transferor or in 
equity on the ‘‘trust fund’’ doctrine. (See Mer- 
tens, Law of Federal Income Taxation, Vol. 9, 
Secs. 53.04 and 53.06; Oppenheim, ‘‘Liability of 
Transferees,’’ Proceedings of New York Unt- 
versity Fourth Annual Institute on Federal 
Taxation, at p. 298; Malley, “Assertion of a 
Transferee Liability,’’ Proceedings of New York 
University Seventh Annual Institute on Federal 
Taxation, at p. 224; Fager, ‘“Technical Aspects 
of Transferee Liability,'’ Proceedings of New 
York University Tenth Annual Institute on 
Federal Tazation, at p. 697.) 
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the policy proceeds from claims of the in- 
sured’s creditors against the beneficiary, bar 
the United States, as a tax creditor, from 
obtaining any part of the proceeds. Ordi- 
narily the provisions of the various state 
“exemption” statutes do exempt life insur- 
ance proceeds payable at death, particularly 
where the named beneficiary is the insured’s 
wife or children.’ However, the courts have 


™For example, Sec. 517, Title 40, Purdon's 
Pennsylvania Statutes, which provides as 
follows: 

“The net amount 
of life insurance 
made for the 






payable under any policy 
heretofore or hereafter 
benefit of the wife or 
children of such person, shall be exempt 
j from all ciaims of creditors of such person 
arising out of or based upon any obligation 
{ created after the passage of this act, whether 
or not the right to change the named bene- 
ficiary is reserved by or permitted to such 
person."’ 
® California May R. 
13.044, 1 TC T72 (1943), 
142 F. (2d) 723 (CCA-9): 
Colorado: Cannon v. Nicholas, 35-1 ustc 1 9341, 
10 F. Supp. 718 (DC Colo.), rev'd, in part, 35-2 
ustc § 9672, 80 F. (2d) 934 (CCA-10); 














Kieferdorf, CCH Dec. 
aff'd 44-1 ustc § 9323, 
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held, without exception, that such exemption 
statutes are of no avail against collection 
processes of the United States under the 
Code for unpaid federal taxes,’ since they 
have not been specifically adopted by the 
United States for application to the federal 
revenue laws. In U. S. v. Steele,® the court 
stated this rule very succinctly: “Authori- 
ties are not needed to support the propo- 
sition that persons through State Exemption 
Laws cannot escape the payment of United 
States tax. The Federal Government alone 
has the power to grant such exemptions.” 


Prima-Facie Case— 
Burden of Proof 





She would also undoubtedly contend that 
she is not liable as a “transferee” of the 
insurance proceeds within the meaning of 
Section 311, so as to be liable for the un- 
paid federal income taxes of het 
husband. The burden of proof is by stat 
ute’ upon the government to that 
the widow in this case is liable as a trans 
feree; and the government makes out a 
prima facie case by proving (a) that assets 
were transferred to her, (b) that this trans- 
fer left the husband’s estate insolvent or 
was in fraud of creditors, (c) the value of 
the assets transferred, and (d) that it has 
proceeded against the transferor or that any 
effort to collect would be a mere gesture.” 
It has also been stated that if the alleged 
transferee can prevail on any one of the 
following elements necessary to establish 
transferee liability in equity, she will win 
her case: “(a) there must have been a trans- 
fer of assets; (b) the transferor must have 
heen liable for the tax; (c) the tax must 
be still unpaid; (d) the government must 
have exhausted remedies against the 
transferor; (e) ordinarily the transfer must 
have been made after the liability for the 
tax accrued; (f) the transfer must have 


deceased 


show 














its 


Loulsiana Smith v. Donnelly, 46-1 vusre 
9247, 65 F. Supp. 415 (DC La.); ey 

New Jersey: U. 8S. v. Burgo, 48-2 uste % 9384, 

79 F. Supp. 143 (DC N. J.), rev’d 49-1 ust« 
€ 9307, 175 F. (2d) 196 (CA-3); 

New York: U. 8S. v. Steele, 39-2 vstc { 9707 
(DC N. Y.); 

Christine D. 
678 (1948); 

Pennsylvania: Kyle v. McGuirk, 10 F. Supp. 
705 (DC Pa.), rev'd 36-1 ustc § 9121, 82 F. (2d) 
212 (CCA-3); 

U. 8. v. Penn Mutual Life Insurance Com- 
pany, 41-2 ustc { 9779, 44 F. Supp. 804 (DC Pa.), 
aff'd 42-2 ustc { 9623, 130 F. (2d) 495 (CCA-3) 

® Cited at footnote 8. 

” Code Sec. 1119 (a) 

™ Mertens, work cited at footnote 6, Vol. 9, 
Sec. 53.45 and cases cited therein. 


Muller, CCH Dee. 16,354, 10 TC 
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left the transferor insolvent; (g) the trans- 
fer must have been made without full and 
adequate consideration; (h) the transferee 
is only liable to the extent of the value of 
the assets transferred; and (i) the proceed 
ing must have been instituted within the 
special period of the statute of limitations 
applicable to transferees (normally one year 
after the statute has run on the transferor.)” ” 


Transferee Liability Determined 
by General Law 


The first problem she would encounter 
in raising this whether her 
alleged transferee is deter- 
mined by state or federal law. This ques- 


defense is 
liability as a 


tion is not answered by the definition in 
Section 311 (a), but it has been stated to be 
the majority view, according to the decided 
that state law determines transferee 
liability,” and that, as a general proposition, 
determination of the incidence of transferee 
liability, as distinguished from its collection, 
should law.* On this par 

ticular 


sions in 


cases, 


rest on state 
examine the deci 
where the United 
States attempted to collect a tax claim out 
of the proceeds of life insurance policies 
after the death of the insured taxpayer. In 
the Steele case, the question 
ferred to by the court. In his dissenting 
opinion, in the Tax Court, in the Kieferdorf 
case,” Judge Mellott states: 


question, let us 


those cases“ 


was not re 


“Legal or equitable liability as a trans- 
feree is generally to be determined by refer 
to state and Federal statutes and by 
applying established common law princi 
ples. A. H. Graves, 12 B. T. A. 124; Har 
wood v. Eaton, 68 Fed. (2d) 12.” S 

The Circuit Court of Appeals for the 
Ninth Circuit, on appeal, appears to have 


ence 


concluded that state law is not controlling, 
stating (142 F. (2d) 723, at page 725) that 
the United States can collect the taxes due 
“whether the petitioner is a transferee under 
the California law or not.” In the leading 
case of Florence Pearlman, the Tax Court 
? Fager, work cited at 
8 J. William Norman, Jr., 
and Federal Taxation,’’ 26 
Magazine, January, 1948, p. 35 
% Note, ‘‘Taxation—Income Tax—State Law 
and Transferee Liability,’’ 94 University of 
Pennsylvania Law Review 434: Randolph. E 
Paul, Selected Studies in Federal Taxation, 2d 
Ser. (1938), p. 12; Mertens, work cited at foot- 
note 6, Vol. 10A, Sec. 61.13 and Sec. 53.07, and 
cases cited therein. 
6U, §. vw. Steele, cited at footnote 8; May 
R. Kieferdorf, cited at footnote 8; Florence 
Pearlman, CCH Dec. 14,136, 4 TC 34 (1944), 
aff'd 46-1 ustc § 9151, 153 F. (2d) 560 (CCA-3); 
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footnote 6, at p. 704 
“State Legislation 
TAXxES—The Tax 


stated (4 TC 34, at page 47) that: “Both 
parties recognize that ... the liability is to 
be tested primarily by the law of the state 
of domicile, in this instance Pennsylvania.” 


On appeal, however, the Circuit Court of 
Appeals for the Third Circuit stated (153 
F, (2d) 560, at page 563) that the question 
of liability of a transferee must be deter- 
mined without reference to state law limita- 
tions and is a federal tax question “to be 
decided on general law.” In the Christine 
D, Muller case, CCH Dec. 16,354, 10 TC 678 
(1948), the Tax Court followed the decisions 
in the Kieferdorf and Pearlman cases, and in 
the Eleanor Neely case, CCH Dec. 17,135(M), 
8 TCM 698 (1949), it followed the Muller 
case. The Tax Court in the Marjorie U 
Sullivan case stated (9 TCM 2, at page 4): 
“Though the law of New York is discussed 
in the briefs of the parties, state law does 
not apply to this question,” citing the Kie- 
ferdorf case. The problem was not referred 
to in the Ruth Halle Rowen case, CCH Dec 
19,151, 18 TC —, No. 110 (1952). Thus, 
we find that these cases reject the view that 
transferee liability is determined by state 
law. The United States Supreme Court 
specifically reserved the question in the 
case of Phillips v. Commissioner, 2 ustc J 743, 
283 U. S. 589 (1931). 


In the courts of appeals there is no con- 
clusive authority,” but it is my opinion that 
in future cases involving transferee liability 
in connection with life insurance 
will follow the decision of the 
court of appeals in the Pearlman case. | 
agree that the federal courts should follow 
local rules of property in questions of de- 


proceeds, 
the courts 


termining property rights, but the imposi- 
tion of the federal and its 
collection are clearly federal functions ex- 
clusively. For instance, if it were intended 
by Congress that local law should determine 
the question of whether or not any person 
is liable as a transferee for unpaid federal 
income taxes of the transferor, any state so 


income tax 


desiring could enact legislation reducing or 


1 


eliminating the ability of creditors, inclu 


Christine D. Muller, cited at footnote 8: Eleanor 
Neely, CCH Dec. 17,135(M), 8 TCM 698 (1949); 
Marjorie U. Sullivan, CCH Dec. 17,436(M), 9 
TCM 2 (1950); Ruth Halle Rowen, CCH Dec. 
19,151, 18 TC , No. 110 (1952) 

% Cited at footnote 8. 

1 State law governs: Liquidators of Exchange 
National Bank of Shreveport v. U. 8., 65 F. (2d) 
316 (CCA-5, 1933); Botz v. Helvering, 43-1 ustc 
| 9374, 134 F. (2d) 538 (CCA-8). 

Federal law governs: Commissioner v. West- 
ern Union Telegraph Company, 44-1 ustc % 9254, 
141 F. (2d) 774 (CCA-2); Commissioner v. Keller, 
3 ustc { 964, 59 F. (2d) 499 (CCA-T7, 1932). 
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ing the United States as a tax creditor, to 
follow assets into the hands of transferees 
Such state legislation, in my opinion, would 
be nothing more or less than “exemption” 


legislation, which, as shown above, would 


Thus, in 


assumed, | 


not bind the federal government 
the particular example I have 
believe the widow can be advised that her 
alleged liability as a transferee will be deter 
mined by general law without reference to 
any limiting provision of state statutes or 


decist mm. 


Insolvency of Insured’s Estate— 
Liability 

In the case of uy Ss 2 
iment had obiained a lien against the in- 


sured for unpaid 
$7,200.36 and 


Steele,” the 


govern- 


] 


federal 
given notice 


taxes ol! 
thereof to the 
insurance companies with whom he 
was then insured for a total of $87,250. The 


iIncomic 
seven 


insured had reserved the right in each policy 
to change the beneficiaries and to borrow 
or assign. He originally had designated his 
wife as beneficiary, but, subsequently, he 
set up a trust agreement, to become effec- 
tive at his death, under which his wife and 
children were the with the 
corpus to go to his grandchildren, and the 
were named the revocable 
ficiaries under the policies. The govern- 
ment brought an equity suit, under the pred- 
Code Section 3678, to 
enforce its tax lien out of the policy pro 

The district court held that the in 

had, under the New York 
property right in the policies sufficient to 
be subjected to the lien but that the bene- 
ficiaries had only an inchoate or contingent 
right which did not become vested in them 
until the death of the insured; that the in 
property right was his personal 
right to obtain the surrender value, 
but that this right death, 
at which time the only right remaining was 
the vested 
tain the policy 
fore, the lien 


beneficiaries 


trustees bene- 


Statute to 


ecessor 


law, 


ened’ 
sured § 
cash 
expired at his 


right of the beneficiaries to ob 
d that. there- 


insured’s right 


proceeds; an 


against the 


disappeared at his death and could not be 


enforced against the proceeds in the hands 
F that 
there are no 


beneficiaries. It is noteworthy 
this 
facts showing insolvency of the insured, and 
that pay 


bene ficiaries 


ot the 


in the opi ion im case, 


it must be assumed, therefore, 


ment of the proce eds to the 


did not render the estate of the insured in- 


18 Cited at footnote 8 
2 CCH Dec. 11,318. 42 BTA 809 (1940), rev'd 
42-1 ustc 9 10,178, 128 F. (2d) 745 (CA of D.C.) 
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Had 


be insolvent at his 


solvent. the insured been proven to 
death the government 
might well have proceeded against the ben- 
eficiaries as transferees under Section 311, 
as will appear from the 
sequent cases discussed hereinbelow. 


opinions in the sub- 


In John Hancock Mutual Life Insurance 
Company v. Helvering™ the insured’s estate 
times insolvent, and the Board 
of Tax Appeals stated, oltter, that: 


was at all 


“Where the proceeds of a policy of insur- 
in a lump 
death, then of 
course the beneficiary of the insurance pol 


ance are paid to a_ beneficiary 


sum upon the insured’s 


icy 1s the transferee of the proceeds of the 


insurance policies 

The Court of Appeals for the 
District of Columbia reversed, but on dif- 
ferent grounds (128 F. (2d) 745). 


Circuit 


In the Kieferdorf case,” where proceeds 
of insurance on the life of a delinquent tax- 
payer were payable to his estate, the circuit 
court of appeals held that an order of a 
California probate court setting apart such 
proceeds to the petitioner, the surviving 
spouse, was such a transfer and distribution 
to her as to render her liable for the in- 
sured’s unpaid federal income taxes as a 
transferee under Section 311 (a) (1), and 
that the was not controlling in 
determining whether or not the widow was 
a “distributee.” In this case, the courts 
found that the insured’s estate was rendered 
insolvent upon the payment of 
the insurance proceeds to the widow pur- 


state law 


executor’s 


suant to order of a state probate court. 


Pearlman 
owing 


In the 
died 


insolvent he 


case,” a taxpayer had 
federal income While 
had procured five insurance 
policies on his life and paid the premium 
thereon until his death on March 11, 1941 
After becoming hopelessly insolvent on Jan 
uary 1, 1933, he 


designation 


taxes 


changed his be nef lary 

estate to his wife on 

The Tax Court applied the 

Pennsylvania (domicile of the in- 

sured and the beneficiary) and concluded 

that although it was “the policy of the state 
th 


ildren of an in- 


from his 
these policies 
law of 


wife and « 


under the 


to protect a 
sured” state statute exempting 
insurance proceeds from claims of creditors 
of the state will not afford such 
protection where the insured been 
guilty of conduct interdicted by the Fraudu- 
lent Act.” Thus, the Tax 


Court that the change of 


insured, the 


“has 


Conveyance 
concluded bene- 


20 Cited at footnote 8 
' Cited at footnote 15 





ficiary while the insured was insolvent was 
fraudulent and void as to creditors under 
the state law and that the beneficiary was, 
therefore, a transferee and liable for the 
unpaid federal taxes of the decedent. It 
was this question only which the circuit 
court of appeals had before it when the 
beneficiary appealed from the Tax Court’s 
decision. The circuit court of appeals held 
that the state law, even though the Tax 
Court may have had it correct, was not 
determinative of the question of transferee 
liability; but it concluded nevertheless that 
the beneficiary was a transferee as to these 
policies under Section 311 (a) (1), without 
regard to the state law limitations. 


An interesting angle to this case is the 
fact that there were five other policies on 
the life of the taxpayer issued before in- 
solvency, under three of which the wife- 
petitioner had been designated the bene- 
ficiary after the taxpayer became insolvent 
and under two of which she had been desig- 
nated the beneficiary from the time of their 
issue. As to these five policies it appears 
that the Tax Court did not rule specifically. 
However, the circuit court of appeals, in 
stating the facts, did not limit itself to any 
particular policies but stated: 


“He had a number of insurance policies 
which had been issued to him prior to in- 
solvency. After he became insolvent and 
up to the time of his death, he continued to 
pay the premiums on the policies. At the 
time of death the policies were held by the 
various insurance companies under settle- 
ment agreements by which the proceeds 
were held to make specified payments to 
the insured’s wife and, upon her death, to 
his children.” (Italics supplied.) 


Under this statement of the facts, it would 
appear that the circuit court of appeals 
found the beneficiary to be a transferee un- 
der Section 311 (a) (1) as to all ten policies 
in which the wife was the beneficiary at the 
date of the insured’s death, irrespective of 
whether the policies had been issued before 
or after the insured became insolvent and 
irrespective of the date upon which the 
wife was designated as the beneficiary. 


In the Muller case” the Tax Court found 
that the petitioner, widow of the taxpayer, 
had been designated the beneficiary under 
insurance policies on his life and had been 
paid the $9,800 proceeds thereof at his 
death. Payment of this sum, along with 
other distributable assets, rendered the es- 


2 Cited at footnote 15. 
23 Cited at footnote 15. 
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tate of the deceased husband insolvent 
court stated: 


“ .. it has been held that a person in 
the position of this petitioner is a transferee 
and the Federal Government can follow 
the property of a transferor, including the 
proceeds of life insurance, into the hands 
of such a person for the purpose of collect- 
ing taxes lawfully due from the transferor, 
without regard to the limitations of state law.” 


In the Neely case,” the Tax Court stated 
that the facts were not distinguishable in 
principle from those in the Muller case, 
above, that transferee liability 


and held 
existed Commissioner could 


and that the 
follow the life insurance proceeds “into the 
hands of those to whom he had provided 
it should go, in order to collect taxes law- 
fully due from the transferor.” In this case, 
the insured had set up a trust to collect and 
dispose of the proceeds, reserving “all rights 
over the policies.” 

In the Sullivan case* the insured had 
named his wife as beneficiary in a number 
of insurance policies on his life, reserving 
the rights to change the beneficiary, obtain 
the cash surrender value and assign. The 
parties agreed that the insured was solvent 
at all times after January 1, 1942, but that 
his estate was insolvent at his death on 
March 18, 1943. His federal income taxes 
in the amount of $7,069.84 remained unpaid 
at his death. The insurance proceeds re- 
ceived by his widow amounted to $58,075.98, 
which was in excess of the amount neces- 
sary to the insured’s debts, 
including the tax deficiency. The court con- 
cluded that nothing but the receipt of the 
under 


discharge 


insurance proceeds by the widow, 
these facts, could have caused the insured’s 
estate to be insolvent; and, therefore, that 
she was liable Section 311 as a 
transferee of the of her husband’s 
estate for the unpaid income taxes. 


under 
assets 


In the Rowen case,” the three petitioners 
were beneficiaries of insurance policies on 
the life of the taxpayer and at his death 
were paid a total of $25,339.37 by the insur- 
ance companies. The insured had in each 
policy reserved the to change the 
beneficiary. The died 
his estate consisting of assets of no more 
than $25 and having among its liabilities 
unpaid federal income taxes of $401,507.56 
The Tax Court stated: “The petitioners are 
liable as transferees of Louis Halle to the 


right 


insured insolvent, 


* Cited at footnote 15. 
» Cited at footnote 15. 
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extent of the proceeds of life insurance 
received by them.” 


Insured's Estate as Beneficiary— 
State Law 


Where the insured’s estate is the desig- 
nated beneficiary, the insurance proceeds 
lose their identity as such and become 
merely a part of the cash assets of the 
estate. Any subsequent transfer of such 
assets by the executor or administrator 
would render the recipient thereof liable 
as a transferee under Section 311 for dece- 
dent’s unpaid federal income taxes to the 
extent that such transfer renders the dece- 
dent’s estate insolvent. However, it may 
be that if in such case the executor or 
administrator of the insured’s estate in 
effect holds the proceeds in trust for dis- 
tribution to beneficiaries designated by state 
laws relating to the distribution of insur 
ance proceeds, the proceeds would be con- 


] 


named beneficiaries 


arise to the 


sidered as passing to 


and liability would 


transterec 

that distribution renders the 
estate of the insured insolvent. (See: Estat 
of Frederick G. Proutt v. Comma mer, 42-1 
ustc 7 10,133, 125 F. (2d) 157 (1942); Estate 
of Benjamin F. McGrew v. ( oner, 
CCH Dec. 12,447, 46 BTA 623 (1942); First 


extent such 


MPILISS 


National Bank and Trust Company of Minn 


apolis uv. U. S., 42-1 ustc 910,164 (DC 
Mirn.): Estate of J. R. Nvemaster, CCH Dec 
13,664( MM), 2 TCM 1183 (1943).) 


Liability Where Beneficiary Has 
Been Designated Irrevocably 


In the Steele, Neel\ 
and Row en Cases, above, 
below, the 
right to change the beneficiary, whereas in 
the Kieferdorf and Muller cases, above, there 
is no indication that the policies contained 
The question of whether 


Pearlman, Sullivan 
and the Moldafsky 


insured had reserved the 


Case, 


such reservation. 


or not an irrevocable designation of a 


beneficiary has any bearing upon her trans- 


*In the Farid-Es-Sultaneh v. Com 
missioner, 47-1 ustc § 9218, 160 F. (2d) 812, the 
Circuit Court of Appeals, Second Circuit, stated 
(over a dissent) on p. 814 In our 
opinion the income tax provisions are not to 
be construed as though they were in part materia 
with either the estate tax law or the gift tax 
statutes On page 815 it was said we 
think that a transfer which would be classified 
as a gift under the gift tax law is not necessarily 
to be treated as a gift income-tax-wis¢ This 
decision was criticized by a Pennsylvania dis 
trict court, in the case of Dunn v. U. S8., 49-2 
ustc § 9489, 86 F. Supp. 861, which stated that 
while it may be true that the gift and estate 


ease of 


strong 


Liability of Insurance Proceeds 


under Section 311 has 
therefore, been specifically decided by the 
courts, so far as can be determined from 
the facts in the published opinions. The 
answer to this question would appear to 
depend upon (a) whether or not there was 
a gratuitous transfer to the irrevocable 
beneficiary at the date of designation, at 
the date of premium payments or at the 
date of insured’s death, and (b) the solvency 
of the insured at either date. Regulations 
108, Section 86.2 (a) (8) (gift tax), provide: 


feree liability not, 


“If the insured purchases a life insur- 
ance policy, or pays a premium on a previ- 
ously issued policy, the proceeds of which 
are payable to a beneficiary or beneficiaries 
other than his estate, and with respect to 
which the insured retains no power to 
revest the economic benefits in himself or 
his estate or to change the beneficiaries 
or their proportionate benefits (or if the 
insured relinquishes by assignment, by 
designation of a new beneficiary or other 
such power that was retained 
in a previously issued policy), the insured 
consummates a gift of the value of such 
policy, or to the extent of such premium, 
even though the right of the assignee or 
beneficiary to the benefits is con- 
ditioned upon his surviving the insured.” 


wise, every 


receive 


If this gift tax regulation can be applied 
to the income tax question,™ it would ap- 
pear that the irrevocable beneficiary would 
receive a transfer at the date of premium 
payment or at the date of her designation 
by the insured, rather than at the date of 
insured’s death. 
to follow logically that insolvency of the 
insured at the date of designating the bene 


Therefore, it would seem 


ficiary or at the date of payment of pre- 
miums would be determinative of her trans 
feree liability under Section 311, rather than 
insolvency at the date of the 
death. In the Rowen case, above, the Tax 
Court stated, with respect to items other 


insured’s 


than insurance proceeds, that the govern- 
ment in asserting transferee liability must 


tax laws ‘‘are not strictly in pari materia with 
the Income Tax Law, all are part of a revenue 
code and it is certainly desirable that a term 
of such frequent occurrence in ordinary affairs 
of life as ‘gift’ should mean the same thing for 
all tax purposes.’ It has, however, been held 
on a number of occasions that the gift and 
estate tax laws are to be read in pari materia 
See. to this effect. for example: Hstate of 
Richard C. Du Pont, CCH Dec. 19,213, 18 TC 
No. 142 (1952); Krause v. Yoke, 50-1 ust« 
* 10,750, 89 F. Supp. 91 (DC W. Va.); Commis- 
sioner v. Estate of J. 8. Barnard, 49-2 wst« 
© 10,729, 176 F. (2d) 233 (CA-2); Harris v. Com- 
missioner, 50-2 ustc " 10,786, 340 U. S. 106 
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prove either that the decedent was insolvent 
at the time each of the disputed transfers 
was made or that the transfers rendered 
him insolvent, although it agreed that his 
continuing insolvency during entire 
period would render it unnecessary for the 
government to prove insolvency “on each 
and every day that transfers were made.” 


the 


However, it is doubtful that the answer 
to the question is that simple. 
life imsurance 
rights of the 
will be determined by 


In the case 
any property 
the beneficiary 


the provisions of 


of a policy, 


insured or 


state law and the provisions of the policy. 
Where the insured has designated a bene- 
ficiary irrevocably, it is settled law in all 
of the except Wisconsin, that 
such has vested rights, that 
is, she has a present right, subject to no 
condition precedent or other contingency, 
to receive upon death of the insured “what- 
ever sum may become payable in accord- 
ance with terms, with consequent 
immunity from any unauthorized interference 


States, 


beneficiary 


its 


with that right by the insured or insurer.’ 


Thus, if an irrevocably designated benefi 
ciary acquires vested rights under the policy 
and the state law, there would appear to be 
a transfer of property to her at the date of 
her designation. However, vesting of rights 
in the beneficiary does not assure that the 
proceeds will be paid to her; ™ she must first 
survive the insured to become entitled to 
the proceeds absolutely. For this reason, 
the government might take the position that 
this is really a transfer intended to take 
effect at death of the transferor and that, 
therefore, insolvency at death, rather than 
at time of designation of beneficiary %r 
payment of premiums, is determinative of 
transferee liability under Section 311. 


The questions of transferee liability which 
may arise in the case of irrevocably desig- 
nated beneficiaries can, of course, be avoided 
materially if the insured makes an uncen- 
ditional assignment to the beneficiary. In 
such case there would be, of course, a trans- 
fer at the effective date of the assignment, 
and insolvency on that date and on dates 
of payment of future premiums by the in- 
sured might then be determinative of trans- 
feree liability, and insolvency at date of 
insured’s death would be immaterial. 


" Anderson, 3a ‘Ed. p 
(1951), at p. 661. 
* Anderson, work cited at footnote 


Pp. 661. 


Vance on Insurance, 


27, at 


252 


Beneficiary as Owner 


Insurance companies often issue policies 
on the life of an individual on an “owner” 
form. In such cases the insured has no 
interest whatsoever in the insurance, the 
premiums are paid by the owner-beneficiary 
and the proceeds are payable to him abso- 
lutely. This is ordinarily the form in which 
“key man” or “stock retirement” insurance 
is issued to a corporation on the life of an 
officer, stockholder or valuable employee. 
In such cases there is no “transfer” from 
the insured or his estate to the beneficiary, 
the latter being the complete “owner” of all 
rights under the policy from its inception. 
Since there is no such “transfer,” there can 
obviously be no transferee liability on the 
beneficiary for unpaid federal income taxes 
of the insured. 


Premiums Paid 
by Revocable Beneficiary 


It sometimes happens that the beneficiary 
under a policy on the life of an insured 
taxpayer, who has reserved therein the 
right to change the beneficiary, will pay all 
or a part of the premiums. This is usually 
done by the beneficiary to protect her 
expectancy to receive the proceeds upon 
death of the insured by preventing the 
policy from lapsing. The general rule is 
that by so doing the beneficiary acquires 
no vested rights, if such payment is vol 
untary; and it has also been held that such 
payments are in the nature of gifts by the 
beneficiary to the insured.” Likewise, mere 
possession of the policy confers no addi- 
tional rights upon the beneficiary. Thus, 
under the application of the general rule, 
the transferee liability of the beneficiary 
under Section 311, for the unpaid federal 
income taxes of the insured would not in 
my opinion be affected by voluntary pay- 
ment of premiums by the beneficiary. Since 
as a mere volunteer, without more, 
acquires no additional rights not provided 
in the policy, such beneficiary would in iny 
opinion be considered liable as a transferee 
to the same extent determined in the 
Kieferdorf, Pearlman, Muller, Neely, Sullivan 
and Rowen cases, above. 


There may, however, be circumstances 
where the beneficiary paying premiums will 


she 


* Appleman, Insurance Law and Practice, 
Vol. 2, Sec. 923, and cases cited therein: Royal 
Arcanum v. Behrend, 247 U. S. 394 (1918); 
Couch, Cyclopedia of Insurance Law, Vol. 2. 
Sec. 351; cf. U. 8. v. Burgo, cited at footnote 8 
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obtain vested rights, that is, where premium 
payments are made under a valid collateral 
agreement or contract, express or implied 
and based upon a consideration, between 
the insured and the beneficiary providing 
that the beneficiary shall pay the premiums 
and receive the death benefits under the 
policy.” In such case, the beneficiary 
acquires a vested right to the death pro- 
ceeds by reason of the contract, rather than 
by reason of payment of premiums. In my 
opinion, the beneficiary least 
right to the 
proceeds, effective on the date of execution 
of the collateral contract. If such contract 
is of such nature as to constitute it a valid 
assignment of the insured’s full legal title 
to the policy under its provisions and the 
state law, then the beneficiary would be, 
in my opinion, from that date the absolute 
legal assignee of the policy and should be 
treated as such for purposes of determining 
transferee liability under Section 311]. For 
such purposes, insolvency at the date of 
the contract effecting the assignment rather 
than at the date of death of the insured 
would be determinative of transferee lia- 
bility, whether the beneficiary be deemed 
to be a legal or equitable assignee. 


becomes at 
an equitable assignee of the 


Instalment Options—Insurance 
Company Not a Transferee 


Let us suppose, for example, that the 
policy proceeds, instead of being payable 
to the beneficiary in one lump sum, are pay- 
able to her under an instalment option, that 
Will such 
provision have any effect upon her liability 
as a transferee under Section 311? In the 
case of John Hancock Mutual Life Insurance 
Company, above, the insured’s estate was at all 
3oard of Tax Ap- 
a strong disseut) that: 


is, for life or for a term certain. 


times insolvent and the 
peals stated (over 


“Where the proceeds of a policy of insur- 
ance are paid to a beneficiary in a lump sum 
upon the insured’s death, then of course 
the beneficiary of the insurance policy is 
the transferee of the proceeds of the insur- 
ance policies and not the insurance com- 
panies. Sut where upon the death 
of the insured the insurance company at 
the direction of the decedent pays over the 
proceeds of the policy to itself, to be held 
on deposit for deferred settlements with the 
named beneficiaries, it is a transferee. 


” Appleman, work cited at footnote 29, Vol. 2, 
Secs. 923 and 924; Couch, work cited at foot- 
note 29, Vol. 2, Sec. 351. 
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On a petition for review, the Circuit Court 
of Appeals for the District of Columbia 
reversed the Board of Tax Appeals and 
held that the insurance company is not 
liable as a transferee, stating: 


“We believe that the relationship between 
the insurance company and the Govern- 
ment should not be changed because the 
former is an instalment debtor to a third 
party rather than an immediate debtor, 
simply for the convenience of the Commis- 
sioner, where new tax liability is created 
and new administrative burdens are put 
upon the nongovernmental party.’ 


This case involved transferee liability for 
the federal estate tax under a predecessor 
section to current Section 900, which is prac- 
tically identical to Section 311, dealing with 
the federal income tax. Thus, the conclu- 
sions of the courts of. appeals as to Sec- 
tion 900 should apply equally to Section 311; 
and the widow-beneficiary would be pre- 
cluded, in a proceeding by the government 
to assert transferee liability against her for 
the insured’s unpaid federal taxes, from 
setting up the defense that the insurance 
company, not she, is a transferee where 
benefits are payable under instalment options 

The conclusion reached by the circuit 
court of appeals in the John Hancock case 
was applied by the same court in several 
other cases involving the same insured: but 
other insurance companies and decided at 
the same time. (See Northwestern Mutual 
Life Insurance Company v,. Helvering, 42-1 
ustc § 10,179, 128 F. (2d) 752 (CA of D.C.); 
Connecticut General Life Insurance Company 
v. Helvering, 42-1 ustc J 10,179, 128 F. (2d) 
752 (CA of D. C.); State Mutual Life Assur 
ance Company v. Helvering, 42-1 ustc 
7 10,179, 128 E. (2d) 753 (CA of D. C.); 
Equitable Life Insurance Company of Iowa v 
Helvering, 42-1 ustc $10,179, 128 F. (2d) 
753 (CA of D. C.). 


The principle of the John Hancock case 
has been followed and applied in subsequent 
cases: Equitable Life Assurance Society, 
CCH Dec. 12,436, 46 BTA 586 (1942); 
Hughes v. Sun Life Assurance Company of 
Canada, 47-1 ustc J 10,529, 159 F. (2d) 110 
(CCA-7); West Coast Life Insurance Com 
pany v. Twogood, 50-1 ustc § 10,757, 82 F 
Supp. 710 (DC Mich.); Estate of Joseph E 
Goar, CCH Dec. 17,899(M), 9 TCM 854 
(1950). 


On December 22, 
filed in the 


1950, a petition was 
Tax Court in the case of Equi 





table Life Assurance Society of the United 
States (Docket No. 31470), in which the 
insurance company contends, among other 
things, that the Commissioner erred in 
determining liability of the company as a 
transferee. This case involves transferee 
liability for the federal estate tax under 
Sections 827 (b) and 900, and appears to 
involve the same questions which arose in 
the John Hancock case, above, in which the 
Tax Court was reversed by the Circuit Court 
of Appeals for the District of Columbia, 
in 1942. Apparently the Commissioner is 
ignoring this earlier decision in assessing 
the insurance company as a transferee. 
Since the material facts are practically iden- 
tical in the Equitable Life case, I fail to 
see how the ultimate outcome in that case 
can be any different from that in the John 
Hancock case, even though the Tax Court 
incorrectly may take the same position it 
took in the John Hancock case.” 


Unpaid Instalments— 
Liability and Collection 


In the Goar case,” the insured had set up 
a trust, one of the purposes of which was 
to receive the proceeds of insurance on his 
life at the time of his death and pay the 
same over to his wife and son according 
to instalment options indorsed on the poli- 
cies prior to his death. The instalment 
indorsements provided that no instalments 
could be anticipated or commuted, except 
in the case of death of both the wife and 
the son after death of the insured. Both the 
wife and the son survived the insured. 
After several instalments had been paid 
to them, the insured’s estate became in- 
solvent and the government assessed the 
federal estate taxes against them, contend- 
ing that they were liable as transferees to 
the extent of the commuted value of the 
instalments not yet paid by the insurance 
company. The wife and the son, as peti- 
tioners, contended that they were not so 
liable. However, the Tax Court upheld 
the government, stating: 


“We hold that the liability of the peti- 
tioners as transferees is based on the com- 
muted value and not merely the amounts 
actually received.” 


This result appears to have been reached 
by the Tax Court on the grounds that Sec- 


™ Since preparing this article, the Tax Court 
in the Equitable Life case, CCH Dec. 19,303, 
19 TC —, No. 37, reached the correct conclusion, 
following the decision of the Court of Appeals 
for the District of Columbia in the John Han- 
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tion 827 (b) renders anyone who “receives” 
or “has” property included in the decedent’s 
gross estate liable for the federal estate tax, 
and that, since the commuted value of the 
remaining unpaid instalments was includ- 
able in the insured’s gross estate and the 
petitioners had received the right to the 
instalments, they were liable as transferees 
to the extent of the value of such right, 
that is, the commuted value. Even if it be 
admitted that no such provision as appears 
in Section 827 (b) exists with respect to 
the federal income tax and that transferee 
liability nevertheless arises for the unpaid 
federal income taxes of the insured under 
similar circumstances to the extent of the 
commuted value of the unpaid instalments, 
the fact still would remain that payment of 
the policy proceeds in instalments rather 
than in a lump sum has no effect on trans- 
feree liability. Assume, for instance, that 
the Tax Court should decide that the bene- 
ficiary of instalment proceeds is liable as 
a transferee for the insured’s unpaid federal 
income taxes to the extent of the commuted 
value of the unpaid instalments. This does 
not necessarily mean that the government 
can actually obtain that amount from the 
beneficiary at once. Determination of the 
liability and collection of it are entirely 
different procedures. If, in such case, the 
beneficiary has no assets other than the 
right to continue to receive instalment pay- 
ments but no right to commute them, the 
government cannot invalidate the insurance 
contract by insisting upon payment of the 
commuted value by the insurance company 
in violation of the prohibition against com- 
mutation in the policy. The government, in 
my opinion, can satisfy the transferee lia- 
bility out of the insurance proceeds by dis- 
traint or court proceedings only as each 
instalment becomes due and payable on the 
dates specified in the policy and upon proof 
of survivorship of the beneficiary on those 
dates. Each instalment as it arises in the 
future would become subject to the tax lien. 
(See: Glass City National Bank of Jeannette. 
Pennsylvania v, U. S., 45-1 ustc 79157, 146 
F. (2d) 831 (CCA-3), aff'd 45-2 ustc J 9449, 
326 U. S. 265; U. S. vu. Citizens National 
Trust and Savings Bank of Los Angeles. 
43-1 ustc J 9426, 135 F. (2d) 527 (CCA-9); 
Investment & Securities Company v. U. S., 
44-1 ustc 7 9210, 140 F. (2d) 894 (CCA-9); 
Nelson v. U. S., 43-2 ustc 9648, 139 
F. (2d) 162 (CCA-9), cert. den. 322 U. S. 


cock case, cited at footnote 19, and expressly 
stating that the decision of the Board of Tax 
Appeals (42 BTA 809) in that case would not 
be followed hereafter. 

™ CCH Dec. 17,899(M), 9 TCM 854 (1950). 
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764, 64 S. Ct. 1287 (1944); In re Victor 
Brewing Company, 45-1 ustc J 9157, 146 F. 
(2d) 831 (CCA-3), aff'd 45-2 ustce ¥ 9449, 
326 U. S. 265, distinguishing U. S. v. 
Long Island Drug Company, 39-2 ustc § 9713, 
29 F. Supp. 737 (DC N. Y.), rev'd 41-1 
ustc J 9140, 115 F. (2d) 983 (CCA-2).) 


Of course, if the contract gives the bene- 
ficiary the right to commute the instal- 
ments, the district court appears to have 
the power in a civil proceeding under Sec- 
tion 3678, to enter a decree ordering the 
beneficiary to exercise her right to com- 
mute, just as it can order the insured to 
make an assignment to the government of 
his right to obtain the cash surrender value. 
(U. S. v. Ison, 46-1 ustc J 9269, 67 F. Supp. 
40 (DC N. Y.).) However, in connection 
with a civil proceeding under Section 3678, 
the district court may decree that the con- 
tract providing for the instalment payments 
(whether commutable or noncommutable) 
be sold at public auction and the proceeds 
thereof applied on the taxes due. (See 
Schwarz v. U. S., 51-2 ustc J 9444, 191 F. 
(2d) 618 (CA-4).) Such decree will not, 
however, have any effect upon the insurance 
company, which is obligated only to pay 
each instalment under the contract as it 
becomes due and payable, except that it 
would thereafter have no liability to pay any 
instalments to the government since the 
sale would have removed the transferee- 
beneficiary and substituted the purchaser as 
payee. Future instalments would in such 
case become due and owing to the pur- 
chaser free of any tax liability of the bene- 
ficiary, survivorship of the latter being 
merely a condition precedent to payment. 


‘‘Widow’'s Allowance” 


In the Tax Court the widow in the 
Kieferdorf case, above, had advanced the 
interesting argument that transfer of the in- 
surance proceeds actually had left suffi- 
cient assets in the insured’s estate to pay 
the delinquent tax, although such remain- 
ing assets had been set apart to her as 
a “widow’s allowance” under the California 
Probate Code, and that since this latter 
transfer which rendered the insured’s estate 
insolvent was not a “distribution” to her 
under the statutes of distribution of Cali- 
fornia, she was not a “distributee” included 


% CCH Dec. 7275, 24 BTA 807 (1931). 
* The same result was reached by the Treas- 
ury Department with respect to the ‘“‘widow’s 
allowance’ provided by the statutes of Colorado 
(G. C. M. 4217, VII-2 CB 162), Georgia (I. T 
2518, IX-1 CB 158), Missouri (I. T. 2430, VII-2 
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within the definition of “transferee” in Sec- 
tion 311. A majority of the Tax Court 
(over a strong dissent) rejected this argu- 
ment, finding the estate was rendered in- 
solvent when the insurance proceeds were 
distributed to the widow and stating that 
in any event equity would not permit her 
to argue that payment of the insurance pro- 
ceeds to her did not cause the estate to 
become insolvent while she herself was 
taking the balance of the assets under a 
“widow’s allowance” and leaving the estate 
impotent to pay the tax. The court did, 
however, refer to the prior case of Jesste 
Smith, Executrix™ and assumed that, under 
the decision in that case, the “widow’s allow- 
ance” was prior in right to federal taxes 
and its transfer to her could not cause im- 
position of liability upon her personally 
for the unpaid taxes of the decedent. In 
the Jessie Smith case the Tax Court had 
concluded that a “widow’s allowance” 
granted by an Illinois statute is mot a 
“debt” and, hence, the priority given under 
Section 191, Title 31, USCA, to federal 
taxes over other debts of the decedent does 
not extend to statutory allowance.” 
Since there was no such priority, then the 
widow, as executrix, was not personally 
liable under Section 192, Title 31, USCA, 
for the unpaid federal taxes of her deceased 
husband. 


such 


In the case of Grace McKnight the 
decedent owned practically all of the stock 
of the X Corporation, which was liquidated 
after his death, and the administrator of his 
estate received $7,052.20 on liquidation. From 
this sum the administrator settled certain 
debts and taxes of the corporation, admin- 
istration expenses and a personal judgment 
against the decedent, The balance of 
$5,097.85 he paid to the decedent's widow 
pursuant to an order of a Tennessee pro- 
bate court as a “widow’s allowance” under 
the laws of Tennessee. However, the X 
Corporation’s federal income and excess 
profits taxes of $2,817.11 remained unpaid. 
The government proposed transferee lia- 
bility against the widow under Section 311. 
The Tax Court held for the government on 
the so-called “trust fund doctrine,” stating 
that only so much of the $7,052.20 of assets 
of the liquidated corporation as exceeded 
its debts ever became a part of the deced- 
ent’s estate and that, therefore, only such 


CB 72) ; and Pennsylvania “(L. T. 2712, XII-2 CB 
138) 

* CCH Dec. 17,950, 15 TC 730 (1950). See also 
the related cases of L. T. McCourt, CCH Dec. 
17.951, 15 TC 734 (1950), and Estate of L. B. 
McKnight, CCH Dec. 15,736, 8 TC 871 (1947). 
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net amount could properly be paid out to 
the widow as a statutory allowance, which 
latter is payable only out of assets of the 
estate. Thus, the court found the widow li- 
able as a transferee to the extent of the 
unpaid taxes and interest thereon. 


On November 8, 1950, a petition 
filed in the Tax Court in the case of Eva 
Moldafsky (Docket No. 31304). The peti- 
tioner is a resident of Missouri and the 
beneficiary under certain insurance policies 
issued on the life of her deceased husband, 
a resident of Missouri, who had reserved 
therein the right to change the beneficiary. 
After the death of the insured, the govern- 
ment commenced proceedings against the 
beneficiary, as a Section 


was 


transferee under 
311, for unpaid federal income taxes of the 
insured, The petitioner claimed, among 
other things, that the Commissioner erred 
in asserting that she is liable as a trans- 
feree. In an interpleader action, the insurance 
company had paid the policy proceeds into the 
United States District Court for the Eastern 
District of Missouri, Eastern Division, and 
on May 2, 1952, that court issued a decree™ 
discharging the company of any and all fur- 
ther liability under the policies. However, 
the Tax Court has not published a decision 
on the relative rights of the beneficiary and 
the government which would form the basis 
for a further decree of the district court 
disposing of the proceeds deposited with it.” 
The petitioner in this case contended that 
she could “disclaim” the policy proceeds, 
so that they then would become a part of the 
insured’s estate, from which, as so aug- 
mented by those proceeds, she would then 
claim a ‘ 
she contended, 


‘widow’s allowance” which would, 
under the probate laws of 
Missouri take “priority” over both state and 
federal taxes,” as well as all other debts of 
She also contended that by 
disclaiming the proceeds she never actually 
received them, so that there was no “trans- 
fer” to her of any assets which would render 
her liable as a transferee, It is obvious that, 


the decedent. 


* Metropolitan Life Insurance Company vv. 
Moldafsky and Collector (Civil No. 7615 (1)) 

*T am indebted to Mr. Martin A. Rosenberg 
of St. Louis, Missouri, attorney for the peti- 
tioner in the Moldafsky case, for information 
that the interpleader suit was disposed of by 
stipulation in October of 1952 and that the Tax 
Court case, which had been held in abeyance 
pending the outcome of the interpleader suit, 
will be dismissed by stipulation, inasmuch as a 
compromise settlement had been reached by the 
petitioner and the government. Thus, no deci- 
sion on the unusual facts in this case can be 
expected. 

* See footnote 34. 

» Price v. U. 8., 1 ustc 7 158, 269 U 
46 S. Ct. 180 (1926). 
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S. 492, 


if her contention is correct, she would at 
least share in the amount of the policy pro- 
ceeds as a part of the insured’s estate; 
whereas, if she took the full proceeds as a 
beneficiary, she would be liable as a trans- 
feree for the entire amount thereof. Under 
Section 106, Missouri Revised Statutes An- 
notated, a widow is entitled to keep “such 
sums of money in exclusion of all debts, 
claims, charges, legacies and bequests, as 
the court may deem reasonable for the 
proper support of” herself and minor chil 
dren under 18 years of age for one year 
after death of her spouse and “the court 
shall make such appropriation out of the 
assets of the estate.” Now, it has been held 
that unpaid federal taxes of the deceased 
spouse are “debts,”™” and if this Missouri 
statute is effective against such debts, it is 
clear to me that such conclusion is not 
reconcilable with those cases “” holding that 
ineffective as 
against the imposition and collection of fed- 
eral taxes, particularly those cases“ dealing 
with “homestead” exemptions. 
ion this 


State exemption Statutes are 


In my opin- 

effect, an 
“exemption” statute having no effect against 
the United States in a transferee proceeding 
for federal taxes. Thus, in my estimation, 
the question of whether or not a disclaimer “ 
by the beneficiary would be effective to 
render the policy proceeds a part of the 
insured’s estate is academic, so far as claims 
for federal income taxes are concerned. 


state statute is, in 


In neither the Kieferdorf nor the Jessie 
Smith cases, above, did the Tax Court actu- 
ally refer to the widow as a “transferee” of 
the local statutory “widow’s allowance” un- 
der Section 311. In each case it was con- 
cluded, however, that the United States had 
no priority as to such allowance under Sec- 
191, Title 31, USCA, on the grounds 
that it was not a “debt” and the priority 
of the United States under that section 
extends only to assets available for the pay- 


tion 


ment of debts. If it be assumed that a widow 


“See, for example, the cases referred to in 
footnote 8. 

*' Shambaugh wv. Scofield, 42-1 ust« 
Tex.), aff'd 42-2 ustc 9 9826. 132 F 
(CCA-5); Staley v. Vaughn, 50 S. W. 
(Tex., 1942); U. 8S. v. City of Greenville, 118 
F. (2d) 963 (1941); Jones v. Kemp, 44-2 ustc 
{ 9410, 144 F. (2d) 478 (CCA-10). 

“@ Gordon S. Miller, ‘‘Legal Aspects of Dis- 
claimers of Life Insurance Proceeds for Federal 
Estate Tax Marital Deduction Purposes,’’ The 
Life Underwriters Vol. 5, December, 1950, at p 
58; W. Douglas Bell, ‘‘Disposition After Dis- 
qualification or Disclaimer of Beneficiary,’’ ad- 
dress delivered at annual meeting of American 
Life Convention, Legal Section, in October, 1952. 


"9413 (DC 
(2d) 345 
(2d) 907 
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is not a transferee of the statutory “widow’s 
allowance,” that the widow can effectively 
disclaim the policy proceeds as a beneficiary 
and that the statute granting the allowance 
is mot an “exemption” statute, then, in addi- 
tion to having no priority over the allow- 
ance, the United States could not satisfy its 
tax claim out of any portion thereof but 
would be required to look to the balance, 
if any, of the deccdent’s estate for satisfac- 
tion. It may be also that a determination 
of the transferee liability would be purely 
academic, since, if the widow can effectively 
disclaim the policy proceeds and the statute 
granting the “widow’s allowance” is not in 
effect an “exemption” statute, the widow 
would receive the allowance ahead of all 
debts and taxes, leaving nothing in the in- 
sured’s estate from which the government 
could satisfy its claim. However, priority 
given to payment of the allowance to the 
widow does not necessarily mean that no 
assets of the estate are so transferred to 
her as to make her a transferee under 
Section 311. The Tax Court could well 
have said in the Moldafsky case, as it did 
in the Kteferdorf case, that: “It seems clear 
that equity would intervene, for if we assume 
the petitioner’s right to the widow’s allow- 
ance freg from claims for income tax, it is 
obvious that the estate was, in effect, cut 
down to that extent, and that therefore the 
payment of the insurance money leaves the 
estate without assets with which to pay 
the income tax. Equity responds to the plea 
of inadequacy of legal remedy.” * 


It seems to me that if the widow contends 
that the United States has no legal remedy 
against the “widow’s allowance” and her 
own act of disclaiming the insurance pro- 
ceeds deprives the United States of the 
remedy it has under Section 311, then a 
court of equity might well find that her own 
act, rather than payment to her of the 
widow’s allowance, rendered the insured’s 
estate so insolvent as to be unable to pay 
his federal taxes and still find her to be a 


transferee under said Section 311 to the 
extent of the disclaimed proceeds. 


Tax Liens and Levies 


I have considered hereinabove only the 
Situation where the lump-sum or instalment 
proceeds have become payable to the bene- 
ficiary before the director (or collector) of 
internal revenue has served “ upon the in- 
surance company a copy of a “Notice of 
Tax Lien” (Form 668) or a “Levy” (Form 
668A), or both, referring to federal tax 
liability of the insured or of the beneficiary 
as a transferee. Will the service of such 
documents upon the company before such 
amounts are paid or become payable have 
any effect upon the beneficiary’s transferee 
liability? The answer, of course, is that it 
will not. 


If the insurance company had been served 
with a copy of a “Notice of Tax Lien” nam- 
ing only the insured as the delinquent tax- 
payer and the insured subsequently died 
and the beneficiary performed all the policy 
conditions rendering the proceeds payable 
to her, there would appear to be.no property 
right therein at that time “belonging to” 
the insured which would be subject to a 
tax lien under Section 3670. When the in- 
sured died any property right he may have 


had in the policy expired. “Upon his death, 
the only right remaining was the right of 
the beneficiaries to receive the amounts due 


on the policies.” “ Therefore, in such case 


the company could pay the proceeds to the 
beneficiary with impunity, but the trans- 
feree liability of the beneficiary as to the 
proceeds would not be affected. For the 
same reasons, the service of a “Levy” upon 
the company prior to insured’s death nam- 
ing the insured as the taxpayer would not 
in my opinion prevent the company from 
paying the proceeds to the designated bene- 
ficiary without its incurring a penalty under 
Section 3710, nor would it affect her trans- 
feree liability in any way. 





8 Kieferdorf v. Commissioner, cited at foot- 
note 8. 

“The question of the effective date of the 
lien as against the insurance company is beyond 
the scope of this article. Generally speaking, 
a lien arises ‘‘at the time the assessment list 
was received by the Collector’ under Code Sec. 
3671. This date may in many cases be long 
prior to the actual service upon the insurance 
company of a copy of a ‘‘Notice of Tax Lien”’ 
or a ‘‘Levy.’’ In the meantime the company 
may have paid out the policy proceeds without 
actually having knowledge of the existence of 
the tax lien. To hold insurance companies 
strictly to the wording of the provisions of 
Code Sec. 3671 places too great a burden upon 
them, particularly the larger companies which 
pay hundreds, or even thousands, of claims on 
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every business day. They should no more be 
held liabie retroactively under said Sec. 3671, 
than are banks, which in a Bureau letter of 
January 2, 1941, are liable only from the date 
of actual notice where they are acting in the 
ordinary course of business. Service of the 
“Notice of Tax Lien” or ‘‘Levy’’ upon the in- 
surance company gives it actual notice, and 
that is why I have referred herein to payment 
of policy proceeds before either of these docu- 
ments has been served upon the company. The 
recent cases of Schwarz v. U. 8., 530-2 ustc 
{ 9516 (DC Md.), aff'd, in part, 51-2 uste { 9444, 
191 F. (2d) 618 (CA-4), touches upon this ques- 
tion but does not decide it. 
“U, 8. v. Steele, cited at footnote 8. 





However, if the insurance company is 
properly served with a copy of a “Notice 
of Tax Lien” after the insured’s death and 
after the beneficiary has filed a proper claim 
but before the proceeds have actually been 
paid to the beneficiary and the notice names 
the beneficiary “as transferee,” then it would 
appear that the beneficiary ts the “taxpayer” 
and that the company would have in its 
possession property “belonging to” the 
“taxpayer” which would be subject to a tax 
lien under Section 3670. Here again, the 
transferee liability of the beneficiary would 
not be affected; but the company would be 
restrained from making payment of the 
proceeds until such time as the lien has 
been satisfied,“ becomes unenforceable by 
reason of lapse of time“ or has been re- 
leased,“ or the federal courts have issued 
a decree as to the disposition of the pro- 
ceeds in a civil action brought by the gov- 
ernment under Section 3678. This would be 
true in the case of lump-sum payments and 
of all instalment payments becoming due 
after notice has been served upon the com- 
pany, 


If the company is properly served with a 
“Levy” after the insured’s death and filing 
of a proper claim by the beneficiary but 
prior to actual payment of the proceeds to 
the beneficiary and the levy names the bene- 


ficiary “as transferee,” it would appear that 
the beneficiary in such case also is the 
“taxpayer” and that the company would have 
in its possession property “belonging to” 
the “taxpayer” which would be subject to 
a tax lien under Section 3670. Further, the 
company would be required under Section 


3710(a) to surrender to the director (or 
collector) so much of the lump-sum pro- 
.ceeds, or of each instalment becoming pay- 
able, as is necessary to cover the amount 
of the levy, with interest to date of pay- 
ment, or suffer a penalty under Section 
3710(b) equal to such amount. The balance 
of the lump-sum or instalment proceeds, 
if any, may safely be paid to the beneficiary. 
However, the transferee liability of the 
beneficiary would not be affected by this 
procedure. Should the beneficiary contend 
that she is not a transferee, then it becomes 
a case involving rival claimants to the pro- 
ceeds, that is, the beneficiary versus the 
director (or collector) of internal revenue. 


* Code Sec. 3671. 

* Code Sec. 3671. 

* Code Sec. 3673. 

“An insurance company was, however, per- 
mitted to file petitions, in a case by the United 
States against an individual, which a district 
court ‘‘considered . as interpleaders.’’— 
U. 8. v. Trout, 42-1 ustrc § 9372, 46 F. Supp. 484 
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In such event the company would be placed 
in the position of making payment at its 
peril to either rival claimant. If payment 
is made to the beneficiary, the government 
could commence an action against the com- 
pany to recover the penalty provided in 
Section 3710(b), equal to the amount of the 
levy and interest thereon, whereas, if pay- 
ment is made to the government, the com- 
pany might be subjected to a suit by the 
beneficiary to compel payment of the pro- 
ceeds to her. The most advantageous method 
for the insurance company in disposing of 
the proceeds would be to institute a pro- 
ceedings whereby it could deposit the pro- 
ceeds in court, become discharged of liability 
under the policies and let the rival claimants 
have their relative rights to the proceeds 
determined by the court. If the rival claim- 
ants are the government and the beneficiary, 
presumably the company could not com- 
mence an interpleader action under Section 
1335, 28 USCA, because the rival claim- 
ants would not have diverse citizenship, 
inasmuch as the federal government is con- 
sidered a resident of every state.” If the 
laws of the state of the beneficiary’s domi- 
cile permit, the company might commence 
an interpleader action in the state courts, 
in which case the government would prob- 
ably request removal of the action to the 
federal courts. If the beneficiary-transferee 
should bring an action against the company 
in a state court for recovery of the policy 
proceeds, it may be that the chief counsel 
for the Bureau of Internal Revenue would 
exercise his discretion to have the govern- 
ment intervene.” The insurance company in 
such action should apprise the appropriate 
director (or collector) of internal revenue 
of the litigation, in order that the latter may 
report it officially to the chief counsel for 
his decision as to such intervention. How- 
ever, these are procedural matters which are 
beyond the scope of the subject matter of 
this article. 


It is my opinion, therefore, that: 


(1) State statutes exempting life insur- 
ance death proceeds from claims of the in- 
sured’s creditors are ineffective against 
collection processes of the United States 
under the Code for unpaid federal income 
taxes of the insured. 


(DC Calif.). Also, an insurance company was 
permitted to file a complaint in interpleader 
under former Sec. 41 (26) of 28 USCA against 
several rival claimants and a collector of in- 
ternal revenue.—Publicity Building Realty Cor- 
poration v. Hannegan, 44-1 ustc { 9180, 139 F. 
(2d) 583 (CCA-8). 
% Mim. 6134, April 3, 1947. 
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(2) Transferee liability of a beneficiary 
of life insurance proceeds is determined by 
general law and is not limited by provisions 
of state law. 


(3) (a) Where the insured has desig- 
nated a beneficiary under a life insurance 
policy, reserving the right to change the 
beneficiary, and the insured’s estate is sol- 
vent at his death after payment of the in- 
surance proceeds, the beneficiary is not liable 
under Section 311 as a transferee of the 
proceeds of the insured’s unpaid federal 
income taxes. 


(b) If in such case the beneficiary had 
been designated irrevocably, the rule would 
probably be the same. It is unlikely that 
insolvency at date of payment of any pre- 
mium or date of designation of the benefi- 
ciary would be a material factor in determining 
transferee liability, if the insured’s estate 
were solvent at his death after payment of 
the policy proceeds, 


(4) (a) Where the insured has desig- 
nated a beneficiary but reserved the right 
to change such designation, the beneficiary 
ts liable under Section 311 as a transferee 
of the insurance proceeds for the insured’s 
unpaid federal income taxes to the extent 
that payment of such proceeds to the benefi- 
ciary renders the estate of the insured in- 
solvent at his death. 


(b) If in such case the beneficiary had 
been designated irrevocably, the rule would 
probably be the same, although insolvency 
of the insured at date of payment of any 
premium or at date of designation of the 
beneficiary may be a factor in determining 
transferee liability. 


(5) Where policy proceeds are payable to 
the insured’s estate but set over by the 
executor or administrator to the insured’s 
widow or other persons as an allowance 
under a state statute, as a result of which 
the insured’s estate is rendered insolvent, 
the recipient is liable as a transferee under 
Section 311 for unpaid federal income taxes 
of the insured to the extent such transfer 
to her renders the insured’s estate insolvent. 


(6) Where the insurance proceeds are left 
with the insurance company under an in- 
stalment option, the company is not liable 
as a transferee under Section 311. 


(7) The fact that the insurance proceeds 
are payable in instalments, rather than in 


a lump sum, has no effect on the transferee 
liability of the beneficiary under Section 311. 


(8) Even though a beneficiary of instal- 
ment proceeds may be determined to have 
transferee liability equal to the commuted 
value of the unpaid instalments, the insur- 
ance company cannot be forced to pay such 
commuted value when the insurance con- 
tract prohibits commutation; it can be re- 
quired only to pay each instalment as it 
becomes due and payable. A sale of the 
contract at public auction can, however, be 
decreed by a federal court under Section 3678. 


(9) If policy proceeds are payable to the 
insured’s widow as the designated benefi- 
ciary and if she can effectively disclaim such 
proceeds and if such disclaimed proceeds 
then become a part of the insured’s estate, 
from which she then receives a widow’s 
allowance provided by state law, and as a 
result thereof the insured’s estate is ren- 
dered insolvent, the widow would be liable 
as a transferee to the extent that such trans- 
fer to her renders the estate of the insured 
insolvent. 


(10) Where the insured’s estate is the 
designated beneficiary, transferee liability is 
not involved, but the executor or adminis- 
trator will be liable as a fiduciary under 
Section 311(a)(2), for the insured’s unpaid 
federal income taxes. (See also Conclu- 
sion 5.) 


(11) Service upon the insurance company 
of a copy of a “Notice of Tax Lien” or a 
“Levy” by the government has no effect 
upon the transferee liability of the benefi- 
ciary, although actual payment of the policy 
proceeds may be affected. 

(12) If the beneficiary is the owner and 
premium-payer from the inception of the 
policy, he is not liable as a transferee under 
Section 311 for unpaid federal income taxes 
of the insured who has no rights whatsoever 
under the policy. 

(13) Voluntary payment of premiums by 
a revocable beneficiary has no effect upon 
her transferee liability under Section 311 
for unpaid federal income taxes of the in-' 
sured. 

(14) Where the beneficiary is a legal or 
equitable assignee of the insured, transferee 
liability of the beneficiary under Section 311, 
for unpaid federal income taxes of the in- 
sured will depend upon the solvency of the 
insured at the date the assignment is effected. 


[The End] 


“A river follows the path of least resistance —that’s 
why it is crooked.”—Attributed to Abraham Lincoln. 
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Because of the embarrassing treatment he may be sub- 
jected to, it is no wonder the medical expert dislikes 
and even resents the role he is forced to play as 


The Psychiatrist on the 


Manfred S. Guttmacher, M. D., is chief 
medical officer of the Supreme Bench 
of Baltimore. He is chairman of the 
American Psychiatric Association Com 
mittee on the Legal Aspects of Psy- 
chiatry. Henry Wethofen ts professor 
of law at the University of New Mex 
ico. This article is reprinted, with per- 
mission, from the June, 1952 issue of the 
Boston University Law Review. The sub- 
stance of this article also appears in Psy- 
chiatry and the Law, recently published 
by W. W. Norton & Company, Inc. 


AWYERS are so accustomed to the trial 

4 process that they do not realize how 

very alien and even repulsive it may seem 
to the medical witness. 


The physician is accustomed to being 
listened to deferentially when his opinion is 
sought by a colleague or by a patient. He 
is by nature an independent individual. Un 
der our American system, he is his own boss ; 
he takes orders from no man. He is ac 
customed to making his investigations and 
pursuing the truth by his own methods. In 
the courtroom everything is changed. He 
is not permitted to ask pertinent questions 
or to express an opinion freely and in his 
own way. He is ordered when to speak and 
when to stop speaking. He may be asked 
to express an opinion on a_ hypothetical 
statement of facts which he is convinced 
gives a wholly distorted picture of the actual 
case at issue, and he will not be allowed to 
object that he does not consider the stated 
facts to be true. Instead of having his views 
received with the deference and respect to 
1The fallacy of assuming a clear distinction 


between ‘‘fact’’ and ‘‘opinion’’ is ably laid bare 
in Wigmore, Hvidence (3d Ed., 1940), Sec. 1919. 
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which he is accustomed, he is likely to be 
disconcerted—if this be his first experience 
—on cross-examination to hear his motives, 
his professional competence and even his 
intelligence impugned and his pronounce- 
ments ridiculed, misstated and twisted into 
absurdities (or perhaps exposed as being 
absurdities by a lawyer displaying a sur- 
prising familiarity with the scientific learning 
and literature on the subject). Is there any 
wonder that the medical expert dislikes and 
even resents the role he is forced to play? 


The expert differs from the ordinary wit 
ness in that he is allowed to give his opinions, 
whereas other witnesses are restricted to 
recounting facts. (Students of psychology 
will question the validity of this supposed 
distinction, for “fact” and “opinion” are not 
contrasting absolutes; the statements of any 
witness are necessarily his own recreation of 
the objective situations he is trying to por 
tray, colored by his own observation, mem- 
ory, reflection and inference.’ The law’s 
insistence on trying to hold to this dichotomy 
between “fact” and “opinion” puts a difficult 
task upon the trial judge, a task which is 
made tolerable only by allowing him wide 
discretion in administration and in admit- 
ting “opinion” where it seems expedient.) 
The expert is permitted to state his opinions 
in order to give the jury (or the judge, where 
he is trying the case without a jury) the 
benefit of his skill and experience in drawing 
the proper conclusions on matters about 
which the layman has insufficient knowledge 
to form a sound conclusion. On most facts 
presented in a law suit, the necessary in- 
ferences can be drawn by jurors whose only 
See, also, McCormick, ‘‘Some Observations upon 
the Opinion Rule and Expert Testimony,"’ 23 
Texas Law Review 109, 111 (1945). 
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Witness Stand 


By MANFRED S. GUTTMACHER 
and HENRY WEIHOFEN 


qualifications are that they are good men 
and true, but some matters call for special 
and peculiar experience. The function of the 
expert is to provide the benefit of his ex- 
perience in evaluating the significance of the 
evidence and in making the proper inferences. 


Qualifications of Experts 

Psychiatrists have at times expressed con- 
siderable scorn of the practice followed in 
most states of allowing any general medical 
practitioner to testify as an expert on insanity. 
3ut such criticism seems to be based on a 
misunderstanding of basic legal principles 
and a failure to appreciate the pratical diffi 
culties. 

(1) It seems to be assumed in such crit- 
icism that by accepting his testimony the 
law approves the witness as “qualified.” 
Actually, however, the court merely by per- 
mitting a preferred expert witness to be 
heard does not approve his qualifications any 
more than it approves as trustworthy any 
other partisan witness. 

Psychiatric questions make up only one 
of a myriad of topics upon which expert 
testimony may be introduced in a case. Any 
scientific or technical matter may call for 
such expert enlightenment, and experts have 
been permitted to testify on such diverse 
matters as the curative power of a mineral 
2On the early common law methods of trial, 
see Holdsworth, A History of English Law 
(1926), Vol. 1, pp. 299-312; Hobhouse, Morals in 
Evolution (5th Ed., 1923), pp. 114-122; Pollock 
and Maitland, History of English Law (2d Ed., 
1898), Vol. 2, pp. 598-602; Wigmore, A Kaleido- 
scope of Justice (1941), pp. 5-42; Thayer, *‘The 
Older Modes of Trial,’’ 5 Harvard Law Review 
45 (1891). 

Trial by battle was held to be still available 
on an appeal of murder in 1818 (Ashford v. 
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water, the meaning of trade terms, the genuine- 
ness of banknotes, the watertightness of a 
cellar and even on the probability of inflation 
and the effect thereof on investments. Because 
of the infinite variety of subjects, it is im- 
possible for the law to create neat categories 
of fields of learning and to define by general 
rules the qualifications required of experts 
in each field. The only general test that can 
be laid down is: Can the jury receive ap- 
preciable help from this person on this sub- 
ject?* The application of this test to each 
particular situation must be left to the dis- 
cretion of the trial judge. 


(2) On questions of medical science, how 
much specialization should the judge insist 
upon before allowing the witness to speak? 
This question is not peculiar to the situation 
where a general practitioner is offered as 
an expert on mental condition. It exists 
equally where the matter in issue involves 
tumors, poisons, eye injuries or skin diseases, 
On these and other specialized medical 
questions, should the judge exclude every 
doctor not shown to be a specialist? If we 
answer this question in the affirmative, how 
far should we go in this direction? Should 
even a psychiatrist be allowed to testify con- 
cerning epilepsy unless he has had special 
training or experience in epileptic cases? 
Should the court attempt to disinguish between 
the specialties of psychiatry and neurology, 
neurosurgery, neurophysiology, neuropathology, 
clinical psychology and so on? 


Do we want to answer these questions by 
adopting formal exclusionary rules? Would 
any rule not prove arbitrary and unduly 
restrictive in operation? Would its admin- 
istration not lead to trial being more dis- 
rupted than they now are by lawyers’ 
arguments about whether or not a proferred 
witness is qualified? Modern authorities on 
the law of evidence, such as Wigmore, feel 
strongly that the American law has already 
gone too far in extending arbitrary rules of 
exclusion.*? The writers who have urged 
barring “experts” not actually qualified would 
probably be the first to agree that the law 
governing the presentation of evidence is 
now unduly technical and restrictive. Yet, 
in urging added exclusionary rules, they are 


Thornton, 1 B. & Ald. 405 (K. B., 1818)). It 
was abolished by act of Parliament in 1819 (59 
Geo. III, Ch. 46). 

* Wigmore, work cited, footnote 1, at Sec. 
1917; Rosenthal, ‘“The Development of the Use 
of Expert Testimony,’’ 2 Law and Contempo- 
rary Problems 403 (1935); Law Revision Com- 
mission, State of New York, Second Annual 
Report (1936), pp. 805, 809-815. 





demanding more of the very rigidity and 
technicality which, in general, they deplore. 


(3) We may tend to forget that an expert 
witness is only a witness. He does not decide 
the case. To argue, therefore, that the judge 
who permits a general practitioner to testify 
as an expert in psychiatry in his court would 
probably consult a specialist if he himself 
needed psychiatric care is to miss the point. 
The judge who goes to the Mayo Clinic is 
choosing his own expert. If he refused to 
hear in court the doctor presented by one of 
the parties, he would be denying that party 
a similar freedom of 
where it seems clear that the witness is not 
competent to provide any substantial help 
on the subject, we do deny such freedom, 
but we should not fall into the of 
assuming that such denial is somehow com- 
parable with the judge’s exercise of freedom 
in choosing his own doctor. If we bear in 
mind that the witness of dubious qualifica- 
tions is only one witness, who need not be 
believed, we can perhaps accept the view 
representing the modern trend of the law 
and permit witnesses to testify, notwith- 
standing various reasons to question the 
truth or correctness of their testimony, and 
allow those reasons to be taken into account 
in deciding how much weight their testimony 
should be given. 


choice. Sometimes, 


error 


(4) The dubious expert’s opinion is not 
presented to the jury unquestioned. The 
opposing side, by cross-examination and argu 
ment, will call his shortcomings to the jury’s 
attention, This is so true that a party is 
rarely so rash as to offer as an expert in 
psychiatry a doctor who is wholly devoid 
of psychiatric knowledge. The serious evil 
is not created by the general practitioner 
offered as an expert but by the charlatans 
and quacks within the ranks of psychiatrists 
whose venality or eccentricities permit them 
to testify to opinions which scientific con- 
No ar- 


touch 


deem 
bitrary rule of 
individuals. 


sensus would preposterous. 


exclusion will these 


(5) Apart trom objections based on prin- 
ciple, there is the practical fact that in some 
communities there “qualified psy 
chiatrists” available. Louisiana in 1932 passed 


are no 


a law defining “qualified experts” in connec 


tion with a law permitting the court to 


* Rex v. Cullender and Duny, 6 How. St. Tr. 
687 (1665). 

5 On the evolution of this rule from the older 
one excluding mere opinion, that is, opinion not 
based on personal knowledge, into a much 
stricter concept excluding opinions even of wit- 
nesses having personal knowledge, see Wig- 
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© 
A physician should consider his parti- 
cipation in medicolegal cases a civic 


duty. 


Actually, it is a legal duty. 
o 

appoint impartial “qualified experts” in crim- 
inal cases, but, because of the scarcity of 
specialists who met the qualifications, com- 
pliance with the definition was difficult and 
it was repealed in 1944, This deficiency is 
slowly being overcome in the more populous 
areas, and several states, including New 
York, California, Michigan, Ohio and Wis- 
consin, have taken steps to set up standards 
for expert But there are still 
parts of the country where resticting opinion 
evidence in mental cases to qualified psy- 
chiatrists would deny the and jury 
the benefit of such medical assistance as is 
available. 


witnesses. 
court 


The sound solution is not the oversimpli- 
fied one of “passing a law” (or a rule) at- 
tempting to define the qualifications that a 
witness must possess before he will be al- 
lowed to testify as an expert in specialized 
fields of medical science. Rather, it lies in 
insisting that the qualification of any par- 
ticular witness is to be left to the discretion 
of the trial judge and in encouraging trial 
judges to exercise this discretion to exclude 
obviously unqualified witnesses. It is true 
that in some courts qualifying a witness has 
by custom become a mere formality, and 
a proferred expert is rarely excluded, no 
matter how negligible his qualifications ap- 
pear to be. Some judges have been too 
quick to seize on the arbitrary test of a 
license to practice medicine as sufficient to 
determine every case. Lawyers wishing to 
object to an alleged expert offered by the 
other side should emphasize that the subject 
is one wholly laid upon the judge’s discre- 
tion, which the appellate court will not (or 
at least should not) undertake to review,® 
and that this carries with it the responsibility 
for making a sound determination on the 
facts of each case. At least in communities 
where specialists are readily available, the 
judge should feel justified in refusing to 
waste time in hearing a doctor not pro- 
fessing to have any special qualification in 
the subject. Rulings excluding practitioners 
not shown to have any special knowledge of 
insanity have been upheld on appeal.’ Even 
more, work cited, footnote 1, at Sec. 1917; 
McCormick, article cited, footnote 1, at p. 109. 

* Bishop v. Commonwealth, 109 Ky. 558, 60 

. W. 190 (1901); Reed v. State, 62 Miss. 409 
1884); McElroy v. State, 146 Tenn. 442, 242 
S. W. 883 (1922). 
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if the judge has initially ruled the witness to 
be competent, he may reverse himself and 
exclude further testimony if in the course 
of his testimony the witness shows himself 
to be incompetent.’ A requirement that a 
written statement of the witness’ qualifica- 
tions be submitted before trial, so that his 
training and record could be checked in ad- 
vance, would also help. 


The situation is somewhat different when 
it comes to impartial experts appointed by 
the court. There the court is exercising its 
own discretion as to whom it should appoint, 
and it is not improper to urge that the court 
should appoint experts possessing more than 
the minimum qualifications required of par 
tisan experts. Where qualified psychiatrists 
are available, statutes authorizing court 
appointment might properly set minimum 
qualifications for such appointment. It has 
been suggested that at least in the case of 
court-appointed psychiatric experts, only 
diplomates of the American Board of Psy- 
chiatry and Neurology should be eligible. 
But this dubious. The board itself 
is opposed to pronouncing its diplomates the 
only psychiatrists eligible to serve. Many 
of the diplomates have no interest and no 


seems 


experience in medicolegal psychiatry and 
many of the older men, who are better qual 
ified in this very special field, have not taken 
the board examination. Of late, the sug- 
gestion is frequently made that psychiatry is 
too broad a field and that there should be 
diplomates in the subspecialties of child 
psychiatry, medicolegal psychiatry, etc. It 
has also been suggested that the local med 
ical societies annually make up a roster of 
qualified men in each specialty 
competent and willing to serve as court- 
appointed experts and that these men be 
called The United 
States Public Health Service makes up such 
a list for the use of the federal district courts. 
For the local medical 
drawing up such a list 


who are 


for service in rotation. 


societies, however, 
might 
barrassing; a desire to avoid the protests 


prove em- 


and the unpleasantness entailed in omitting 
anyone’s name might result in resolving all 
doubts in favor of the “expert.” In the hands 
of a weak-kneed committee, the device could 


do more harm than good by giving the 


™ Carbonneau v. Lachance, 307 Mass. 153, 29 
N. E. (2d) 696 (1940) 

’ Ex parte Dement, 53 Ala. 389 (1875); Wright 
v. People, 112 Ill. 540 (1884); Dixon v. People, 
168 Ill. 179, 48 N. E. 108 (1897); Sumners v. 
State, 5 Tex. App. 365 (1879). Contra: People 
v. Raizen, 211 App. Div. 446, 208 N. Y. S. 185 
(1925). Wigmore, work cited, footnote 1, at 
Sec. 2203; Bomar, ‘‘The Compensation of Ex- 
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stamp of approval to the dubious expert and 
thus giving him better standing than he 
had before. 


\ major fault in the situation can be laid 
at the feet of the medical profession itself. 
It has become almost a pretentious affecta 
tion on the part of many of its leaders to 
shun the courtroom. As soon as these phy 
sicians know that the examination of a case 
is likely to lead to their appearing in court, 
they refuse to make the examination. This 
naturally leads to the employment of in 
\ physician should 
participation in medicolegal 
cases Actually, it is a legal 
duty. In all but a few states an expert can 
be summoned to testify like any other wit- 
ness, and he has no legal right to demand 
True, litigants 
subpoena physicians to testify as experts 
without first making a satisfactory fee ar- 
rangement, because they fear they would not 
get a very cooperative witness otherwise. 
But it is well to remind 
medical profession that they are under the 


ferior men in their places 
consider his 
a civic duty. 


a professional fee. rarely 


members of the 


same legal duty as ordinary witnesses to 
appear in court and testify when ordered, 
without compensation other than the stat- 
utory witness fee—usually two or three dol- 
Insofar as they are permitted 
to contract for special compensation, they 


lars per day 


are favored over ordinary witnesses—who 
may also value their time. Moreover, med- 
ical men are excused from jury duty. The 
courts therefore have a right to expect them 
to make their skill as experts available when 
it is properly sought. 


Where the witness is a man of high pro 
fessional qualification, it is important that 
the fact be brought out. Opposing counsel, 
to avoid having the witness’ standing and 
repute enlarged upon, may concede that he 
is qualified, and the trial judge, anxious to 
get on with the trial, may at times intervene 
to say that since the witness’ qualifications 
are conceded, counsel should not waste fur- 
But 
counsel may properly wish to do more than 


ther time in elaborating the subject. 


merely “qualify” his witness. He may want 
to show that his qualifications are especially 
high or that he is an outstanding authority 


in his field. There is surprisingly little law 


pert Witnesses,'"’ 2 Law and Contemporary 
Problems 510 (1935). Even in the jurisdictions 
which recognize a right in the expert to be paid 
professionally for his testimony, he cannot 
legally fix his fee at his own figure. If a 
‘reasonable’ fee is offered, he is obliged to 
testify. The reasonableness of the proffered 
fee is for the judge to determine, (UU. 8S. v. 
Cooper, 21 D. C. 491 (1893) 
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on the subject, but it would seem highly 
relevant and entirely proper to inform the 
jury fully regarding the witness’ competence 
and standing. How much weight his opinion 
will carry with the jury, as against the opin- 
ions of nonexperts or other experts who may 
testify to the contrary, may ultimately de 
pend upon how impressive his qualifications 


appear to be 


Expert Opinion Evidence Based 
on Personal Examination 


An expert witness may testify to his opin 


ions and conclusions based on_ personal 


examination of the patient—or even on mere 
observation of him in the jailhouse or in 
the courtroom.’ The only question here is 
whether he should or support 


such opinions by stating the facts upon which 


may, must 


it is based. For example, the witness is asked: 


“Did you make a psychiatric examination 


of X? 
“Ves 
“State 

condition based upon such examination.” 


your conclusion as to his mental 


In some jurisdictions, the latter question 
may not be answered until the witness has 
first 


tion on which he bases his conclusion. 


stated the facts found in the examina 
But 
this seems too nice an insistence upon form 
and unnecessary. It can be assumed that the 
facts will be elicited on cross-examination 
if not on direct, and the majority of courts 
therefore brush aside any objections on this 
score or leave the matter to the trial judge’s 
discretion.’ 


However, even though the law may not 
require that the supporting facts be related 
first, it is tmportant to the party’s cause 
that they be related, Unless the witness ex 
plains the process of analysis and reasoning 


by which he reached his conclusion, the 


* Toombs v. Blankenship, 215 Ark. 551, 221 
S. W. (2d) 417 (1949); Hester v. Horton Motor 
Lines, 219 N. C. 743, 14 S. E. 794 (1941), noted 
in 20 North Carolina Law Review 100 (1941); 
Commonwealth v. Bruccieri, 153 Pa. 535, 26 Atl 
228 (1893); McClelland v. Great Southern Life 
Insurance Company, 220 S. W. (2d) 515 (Tex. 
Civ. App., 1949); Mikeska v. State, 79 Tex. Cr. 
109, 182 S. W. 1127 (1916); note, 82 A. L. R 
1338 (1931) 

” See cases collected in Wigmore, work cited, 
footnote 1, at Sec. 675. In some situations, 
however, it may be legally essential that facts 
be detailed. See People v. Artinian, 320 Mich 
441, 31 N. W. (2d) 688 (1948), holding that 
under a law requiring a written statement 
‘setting forth facts tending to show that such 
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or refuse to take—the con- 
clusion simply upon his ipse dixit. At least 
in the case where there is opinion evidence 
to the contrary, it is unsafe to expect the 
witness’ opinion to be accepted merely on 
the strength of his qualifications. It there- 
fore behooves the lawyer to see to it that 
the basis for the opinion is made clear. If 
the witness is permitted to outline the steps 
by which it was reached, the opinion—at 
least, if sound—will be much more acceptable 
to the triers of the facts who are to be con- 
vinced. The most thoroughly convinced 
juryman is the one who believes he has 
figured out a conclusion for himself ; the most 
skeptical is the one who is asked to accept 
a proposition merely on faith or on authority. 


jury must take- 


The attorney presenting expert testimony 
should be prepared wherever possible to have 
the witness, to demonstrate that it is logically 
sound, lay out for the jury the process by 
which he Making 


a scientific analysis clear to a group of lay- 


reached his conclusion. 
men is a difficult exercise in exposition, re- 
quiring painstaking preparation by expert 
and lawyer. 


The more effectively such explanation is 
presented, the more certain it is to be inte 
rupted by objections from opposing counsel 
Even if overruled, such tactics at least break 
the continuity and force of the presentation, 
and annoy and perhaps embarrass the wit- 
ness. What is worse, the objections are too 
likely to be sustained, especially objections 
that the witness is arguing or “lecturing.” 
The attorney must be careful to see that 
his witness does not violate the rule pro- 
hibiting mere argument, but courts should 
distinguish and giving 
reasons, which should include presenting the 


between arguing 
process of reasoning by which the opinion 
was reached, 


The courts of Missouri and a few other 
held that an expert may not 


state an opinion as to whether the defendant 


states have 


person is a criminal sexual psychopathic per- 
son,’ a report of two _ psychiatrists lacked 
‘factual basis’’ where it merely stated that 
they had examined the person and that ‘‘under 
the provisions of Act 165 of the Public Acts of 
1939, the patient must be considered a criminal 
sexual psychopath. His behavior is compulsive 
in nature and he recognizes that he has no 
control over the expression of his impulses. He 
has no insight into the causes of his deviated 
behavior.”’ His institutionalization based on 
this report was therefore held illegal. Michi- 
gan, however, seems to hold to the strict rule 
generally that before stating an opinion, the 
expert must first state the facts on which it is 
based (Kennedy v. Bay City Taxi Cab Company, 
325 Mich. 668, 39 N. W. (2d) 220 (1949)). 
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in a criminal case knew right from wrong.” 


The reasoning is that knowledge of right and 
wrong is the legal issue before the court, 
and the judge (in theory) needs no assist 
ance on legal questions from witnesses, even 
trom legal experts, let alone psychiatrists 
The objection would be a little clearer if the 
question were put: “Is this defendant crim 
inally acts?” Respon- 
sibility is a legal issue. The psychiatrist’s 
function is to present the data. The appli- 
cation of the law to the facts is for the court 
and jury. 


responsible for his 


It is easy to see how some courts 
have been led to extend the rule from for- 
bidding opinions as to “responsibility” to 
forbidding opinions on knowledge of right 
and wrong, or capacity to resist an impulse, 
where knowledge of right and wrong or ir- 
resistible impulse is the legal test of respon 
sibility. But the existence of such knowledge 
or capacity is not purely a legal question- 

it 1s essentially a fact question. Whether 
a defendant was so mentally deficient as to 
be incapable of understanding the nature of a 
criminal act or that it was wrong is a question 
of fact. The existence of kleptomania, pyro- 
mania or any other form of disorder character- 
ized by so-called irresistible impulses is also a 
question of fact. This is easily demonstrated by 
considering the application of the Missouri con 
cept to the varying legal tests of the several 
states. In Missouri, irresistible impulse is 
not a criminal defense to crime. Therefore, 
under the rule, an opinion on the existence 
of irresistible impulse would be on a matter 
of fact, not of law; but if the same principle 
were applied in a neighboring state where 
irresistible impulse is a defense, an opinion 
on the existence of such impulse would be 
a legal opinion and not admissible. 


Other courts have properly refused to in 
and obstructive 
niceties and have permitted 
knowledge of right and wrong, apparently 
with the view that they are opinions of the 


dulge in such unrealistic 


opinions on 


facts and not attempts to declare the law 


So in civil cases, although technically it is 


not for the psychiatrists to tell the court 
whether the patient was legally competent 
to execute a will, a deed or a contract, some 
of the more liberal cases have allowed gen- 
eral statements epitomizing the witness’ opin- 
mental condition, as 


ion of the person’s 


applied to his ability to take care of himself 


and his property, where it was reasonably 


1 State v. Schlichter, 263 Mo. 561, 577, 173 
S. W. 1072 (1915); and see State v. McCann, 
329 Mo. 748, 47S. W. (2d) 95 (1932) 

2 The cases are collected in Wigmore, 
cited, footnote 1, at Sec. 1958. 


work 
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clear that the witness’ was not attempting a 
legal definition.” 

While courts should interpose no Jegal 
objection to a medical expert’s stating an 
opinion on knowledge of right and wrong, 
or on mental incompetency, medical men 
themselves have at times objected to being 
required to conform their diagnoses to the 
mold of such legal Thus, Dr. 
Winfred Overholser, superintendent of St. 
Elizabeth’s Hospital, has said that the psy- 
chiatric expert in a criminal 
fronted with criteria of responsibifity which 
are “based upon antiquated psychological 
and which are essentially met- 
aphysical rather than psychiatric. . . . So 
long as medical men are compelled to answer 
questions on such non-medical topics as 
‘malice’, ‘right and wrong’, and ‘criminal 
intent’, so long will the expert be placed in 
a false light, and full justice at times fail to 
be done the accused.” ™ 


concepts. 


case 1S con 


concepts 


It is true that the medical witness is under 
considerable pressure to state his answer in 
terms which the law deems relevant, espe- 
cially when he is hired by one of the parties, 
but, to a large degree, psychiatrists have it 
in their own power to prevent being placed 
in a false light. There is no legal compul- 
sion on any witness to give an opinion in 
terms of knowledge of right and wrong or 
of responsibility, competency or any other 
legal concept which he may consider outside 
his own special competence. If the question 
seems to call for a metaphysical or ethical 
judgment, or to be otherwise outside the 
proper scope of psychiatric learning, the 
psychiatrist may decline to answer. If he 
so chooses he may answer as best he can, 
with such explanations and qualifications as 
he may deem necessary. The law does not 
require him to drop his scientific standards 
and concepts at the courthouse door and to 
mouth whatever antiquated, speculative jar 
gon is offered him by opposing lawyers. 
Any compulsion he may feel in the matter 
comes not from any threat of being held in 
contempt of court if he refuses but from thé 
likelihood that he hired 
to testify as an expert if he is uncooperative 
with many othe 
shortcomings in expert testimony, it is the 


will not again be 


Here, as respect to so 


partisan method of presenting such testi- 
mony that is to blame 


Just as it is essential for the lawyer to 
understand at least the fundamentals of the 


“ Overholser, “‘The Place of Psychiatry in 
the Criminal Law,’’ 16 Boston University Law 
Review 322, 329 (1936). See also Dession, ‘‘Psy- 
chiatry and the Conditioning of Criminal Jus- 
tice,’’ 47 Yale Law Journal 319 (1938). 
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scientific questions involved in the case, so 


it is essential for the medical expert to 


understand the legal issues. It is the lawyer's 
obligation to explain what legal propositions 
are involved, what he is 
prove and why. 


sult in disaster on cross-examination if not 


going to try to 
Failure to do this may re 


on direct. The following case is illustrative 


It involved a over the will of a 
90-year-old man who had been a successful 
manufacturer but who at the time of drawing 
the will 


perhaps Incompetent 


contest 


was badly confused, forgetful and 
One of the medical 
witnesses was a psychiatrist who had exam 
ined the testator three months before his 
death. He testified that he had 


examination at the suggestion of the patient's 


made his 


surgeon because “there was some question 
in the minds of some of the members of the 
and that he wanted 
to “set the man’s mind as much at ease as 


family as to his sanity” 


possible in the late years of his life.” 


The psychiatrist admitted that he had not 
questioned his patient about his will, volun 
teering: “I did not feel it was up to me to 
decide the what I considered a 
legal talked with him 
about things.” He then went on to 
sav: “I believe in a stricter 
word, Mr. H 
right 


details of 
consideration, so I 
other 
sense of the 
was able to distinguish be 
and the 
his acts at that particular time.” 


tween and wrong nature of 


The following is an excerpt from the tran 


script of the cross-examination 
“OQ: Did you ask Mr. H 


erty or estate consisted of ? 


“A: No, I did 
detail. 


what his prop 


not go into that in any 


great 
had 


“QO: Did you ask him whether he 


made one ot 

“A: No, sir, I did not consider that. [If 
he had, he would have learned that Mr. H 
had made two wills plus a new codicil within 


more wills? 


six months prior to his death, but that he 
was mentally incapable of outlining the major 
changes made. | 


=> Did you ask him if anyone had bee 


named as executor or 


“A: No. 


trustee 


©: Doctor, what, in your opinion, is it 


necessary for a person to possess, in the 


way mental order to 


capacity, in validly 


execute a will? 


“ For a recent example of a case in which the 
expert witnesses obviously were uninformed as 
to the precise issue to which their testimony 


266 


‘A: I thought he did know 
about the difference between right and wrong 


something 


as to the nature ot the act. 


“(: Would his inability to recall the size 
or extent of his estate and what it consisted 
of play any part in determining his mental 
capacity for that purpose? 


“A: I did not ask him to do that. 


“CO: You have answered that. I will have 


the question repeated. 


“A, I think it is a subtle 
think it would certainly be an 
factor. I did not 
that capacity to pry into the man’s private 


point, but I 
influential 
consider it fair of me in 


business affairs.’ 


This witness’ testimony has been reported 
in some detail, because it is a good example 
of an inadequate examination and unsatis 
factory testimony on the part of a thoroughly 
capable psychiatrist who had had almost no 
He was 
to take the stand and testify 
the testator’s capacity to 


medicolegal training or experience. 
allowed con 
cerning execute 
a will without understanding what the law 
required for such capacity. He 
thought the criminal law “right and wrong” 


test applied 


obviously 


The medical profession and the 
courts generally frown upon the psychiatrists 
who are habitués of the courts, and with justi- 
fication in nearly they 


every instance 1o1 


are too often men of poor scientific ability 
and poor ethical standards. 


wonder 


But, is there any 
that lawyers employ them? They 
have learned by experience the real issues 
involved in a case. Every psychiatrist who 
a case for a lawyer or a case that 
is likely to involved in 
his examination should have 

This focus is different for 
commitment proceedings, competency pro 


examines 
become litigation 
has a mission 
a spec ific focus. 
ceedings, will cases and criminal cases. No 
having the 
lawyer inform his expert of just what he 
is to say ai the trial, but the lawyer should 
inform his expert, prior to the examination, 
of the basic disputed issues and of the legal 
rules employed in their resolution.” 


one condones the practice of 


this de 
Every good medical school should 


There is one ready remedy for 
ficiency 
integral its curriculum 


have as an part of 


in psychiatry a series of case presentations 
and lectures by lawyers, judges and psy 
chiatrists experienced in medicolegal work 


Medical 
part of their social orientation. Where court 


students should visit courts as a 


would be addressed, see U. 8. v. 
98 F. Supp. 630 (1951). 


Gundelfinger, 
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psychiatric clinics exist, the | 
in nearby psychiatric hospi- 
tals should have the opportunity to 


iospital rest- 
dents training 
serve 


as observers and even as workers. 


Opinions Based on Case Histories 


The general rule of law excluding hear- 
say evidence is generally interpreted by the 
courts as forbidding a witness from ex- 
whole or in 
coming to him from 
medical expert to 
ignore, as best he can, data which from the 
scientific viewpoint is highly relevant and 


pressing an based in 


part on 


Opinion 
information 


others. This requires a 


proper to take into account, namely, the 
history of the case as related to the doctor 
by the patient and his relatives, and reports, 
charts, records and other data prepared by 
other medical men. In psychiatry, the past 
medical and social history of the patient is 


of prime importance. A _ psychiatrist hesi 
tates to make a diagnosis without the illumi 
nation afforded by what he calls a “longi 
tudinal often he 


learns the history of a patient’s aberrant 


study of behavior,” but 
third hand from 
friends or relatives, perhaps through a psy- 
Where the law for- 
bids the psychiartist to 


behavior only at second o1 


chiatric social worker. 
rest his diagnosis 
on such hearsay material, it requires him 
from. the 
scientific viewpoint, are incomplete data 


or run the 


to base his diagnosis on what, 


risk of having his entire testi- 


mony thrown out. Even where the psy- 
a personal examination, 
that his 


second or 


chiatrist has made 
if he 


diagn SIS 


admits on cross-examination 
part on 
third-hand reports, he may be chagrined to 


rests im such 


hear the judge order his testimony stricken 


because based on hearsay 


Most courts today will admit the opinion 
of a physician who has treated or examined 
a patient for treatment, even though his 
opinion is based in part on the case history 
related by the patient himself, although they 
do so where the case history 
related to 


purpose of preparing him to testify as a 


will not ‘Vas 


a doctor consulted only for the 
witness.” In some states a doctor is allowed 
to give a direct (not hypothetical) opinion 
on the medical supple- 


basis of reports 


Henderson v. Union Pacific Railroad Com 


pany, 189 Ore. 145, 219 Pac 
cases collected in notes, 65 A. L. R 
and 175 A. L. R. 274, 279 (1948) 
1% See cases collected in note 
(1935) 
1 People v 
801 (1937). 


(2d) 170 (1950); and 
1217 (1930), 
98 A. L. R. 1109 


Black, 367 Ul. 209, 10 N. E. (2d) 
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mented by his own observation or exami 
nation,” although in many states the rule 
strictly, if 


Thus, in an 


is more less sensibly, applied. 
Illinois case, a physician in 
charge of mental cases at a house of cor- 
rection testified to his opinion of a defend- 
ant’s sanity based on personal observation 
and on reports of workers and of 
psychiatric and medical examination made 
by other members of the staff. The Illinois 
Supreme Court held that allowing the phy- 
sician to express an opinion on this data 
“invaded the the jury” and 
constituted error.” In a New 
York case it was held error to permit psy- 


chiatrists to 


social 


province of 
revel! sible 
give based on 


opinions, per- 


sonal observation and on testimony of his 
mother and sister which the witnesses had 
heard as members of a lunacy commission 
criminal trial as to the 


of a man accused of murder.* 


shortly before the 


Sanity 

At least where the hearsay information is 
of a highly reliable kind, such as a hospital 
record or a 


chart or exam! 


recognized 


report of an 
nation or made by a 


should be 


analysis 
technician, it considered a suf 
a direct 
pert opinion, and this is certainly so where 
the opinion first 


court 


ficient basis for expression of ex 


is based also in part on 


Wisconsin 


years ago 


hand observation As a 


said” in such a case 


“In 


has actually 


that who 
used the result of 


in a diagnosis and in the treatment of the 


order to say a physician, 


those tests 
plaintiff, may not testify what that diagnosis 
was, a court must deliberately shut its eyes 
relied 

that 
involve the health and may involve the life 
of their families and of themselves 


to a source of information which is 


on by mankind generally in matters 
a source 
that the 
that it 


parties 


of information that is essential 
court should 


do justice 


order 
these 


possess in may 


between litigant.” 
Another question on which there has been 
conflict 


and charts are 


much is whether hospital records 
themselves directly admissi- 

Kecords kept by hospitals 
are analogous to those kept by other busi 
the better 
observations 
routine duty involv- 
ing no special skill and no expert deduc 
under the rule of 


ble in evidence 


ness organizations, and most of 


cases now admit records of 


made in the course of 


tions, general evidence 


% People v. Keough, 276 N. Y. 141, 11 N. E 
(2d) 570 (1937): see, also, State v. David, 222 
N. C. 242, 22S. E. (2d) 633 (1942) 

% Sundquist v. Madison Railways 
197 Wis. 83, 221 N. W. 392 (1928) 


Company, 





permitting entries made in the regular 
course of duty or business to be admitted 
in evidence where the declarant is unavail- 
able. Some courts have been liberal enough 
to consider the person making the entry to 
be “unavailable” where it is certain that, if 
called to testify, such person would have 
no present recollection of the facts and 
could only testify that the facts must have 
been as recorded, because he would not 
otherwise have so recorded them. But while 
routine entries made by nurses and attend- 
ants are thus now commonly admitted, the 
opinions of pathologists are still frequently 
excluded. Authorities such as Professor 
Edmund Morgan have urged _ increased 
liberality, and the Model Code of Evidence, 
Rule 514, would go a long way in that 
direction. Data obtained in the regular 
course of medical practice and entered on 
such records are regularly relied upon by 
the medical profession in matters no less 
important than those involved in law suits, 
and their exclusion in court leads to error 
rather than to truth.” 


Records of state hospitals should also be 
admissible on a second ground: Books and 
documents kept by public officers and insti 
tutions are admissible. This rule 
restricted to 
public inspection.” 


should not 


be deemed records open to 


Expert Opinions Based 
on Hypothetical Questions 


The law allows the opinions of qualified 
experts to be introduced who may neve1 
have seen the patient. The traditional legal 
rule has been, however, that such opinions 
may be elicited only in response to hypo- 
thetical questions, that is, such a witness 
may not be asked for his opinion of the 
mental condition of the particular person, 
but he may be that a 
person—an unidentified, hypothetical pet 
son—has suffered from certain physical in- 


asked to assume 


iuries or has exhibited certain symptomatic 


*See Palmer v. Hoffman, 318 U. S. 109, 63 
 & 77 (1943); Ulm wv. Moore-McCormack 
Lines, 115 F. (2d) 492 (CCA-2, 1940): U. 8S. v 
Cotter, 60 F. (2d) 689 (CCA-2, 1932); Ispen wv 
Ruess, 229 lowa 1376, 35 N. W. (2d) 82 (1948); 
People v. Kohlmeyer, 284 N. W. 366, 31 N. E 
(2a) 490 (1940): Morgan, ‘‘The Law of Evi 
dence, 1941-1945,"' 59 Harvard Law Review 481, 
561-567 (1946): Hale, ‘‘Hospital Records as 
Evidence,"’ 14 Southern California Law Review 
99 (1941); note, 18 Southern California Law 
Review 60 (1944); Notes, 75 A. L. R. 378 (1931) 
144 A. L. R. 727 (1943), and 167 A. L. R. 403 
(1947). 

* Autopsy findings were held admissible even 
though the statute requiring their filing spe 


peculiarities of behavior and then asked 
whether, in his opinion, such a person would 
be sane. A layman may doubt whether the 
jury always keeps in mind the distinction 
between the nonexistent hypothetical crea- 
ture who is the ostensible subject of such 
questions and answers and the real person 
whom the questions are obviously trying to 
describe. However, the legal theory is that 
since the witness has no personal knowl- 
edge, the jury cannot know on what his 
opinion is based unless all the facts upon 
which it is premised are set forth in the 
question. Therefore, the testimony is cast 
in this form: Assuming A + B + C to be 
true, my opinion is X. This permits the 
jury (or the judge where he is trying the 
facts) to compare the facts assumed in the 
question with the facts which they find to 
be true, and, if they do not accord, to 
ignore the opinion as irrelevant to the case 
before them. 


This logic rule has led 
Wigmore to call it “one of the few truly 
scientific features of the rules of Evidence.” 
In practice, however, the logic breaks down, 
as Wigmore admitted, and the hypothetical 
question, “misused by the clumsy and abused 


underlying the 


by the clever, has in practice led to intoler- 
able obstruction of truth’™ and to the 
general that “experts always 
disagree. 


impression 
99 23 


The principal difficulty lies in the dilemma 
of how much of the evidence the question 
should include: 
tion’s 


If we insist upon the ques- 
containing all the facts, it 
becomes so lengthy and perhaps so contra- 
dictory as to be 


relevant 


incomprehensible. If we 
allow counsel on each side to select parts 
of the 
one-sided questions 


evidence as they see fit, we invite 


Some of the older cases held that the 
question had to embrace all the relevant evi 


dence in the case.“ The absurdities to which 
such a rule may lead are illustrated by the 


experience related by one psychiatrist: * 


cifivally forbade disclosure of their contents. 


(People v. Nisonhoff, 293 N. Y. 597, 59 N. E 
(2d) 420 (1944)) Contra: McKelvey, Evidence 
(5th Ed., 1944). pp. 491-493. 

72 Wigmore, work cited, 
686 

*% Overholser, ‘‘The Psychiatrist in Court,’’ 
7 George Washington Law Review 31, 42 (1938); 
White, /nsanity and the Criminal Law (1923), 
p. 84 

* People v. Thurston, 2 Park. Crim. R. 49 
(N. Y., 1852): Williams v. State, 37 Tex. Cr. 348, 
39 S. W. 687 (1897) 

* Harold S. Hulbert, ‘‘Psychiatric Testimony 
in Probate Proceedings,"’ 2 Law and Contempo- 
rary Problems 448 (1935) 


footnote 1, at Sec 
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“Referring to a which I 
served as expert, five witnesses stated that 
the testator weighed 160 to 180 pounds, 
and one witness testified that the testator 
weighed 100 pounds (before he died), one 
attending physician stated that his blood 
pressure was 200 (m.m. mercury systolic) 
and the hospital record was that his blood 
pressure was 100. On examination, 
counsel asked ‘Assume further, Doctor, that 
the hypothetical man weighed 160 to 180 
pounds, and assume he weighed 100 pounds, 
and assume that his blood pressure was 200, 
and assume it was 100 have you an 
opinion etc.?? The question was in- 
tended to be absurd and to make the expert 
and his answer silly. I interrupted and 
asked the judge what I was to assume 
He replied, ‘You must assume it all, all 
as equally true, and delete nothing of the 
hypothetical question from your mind.’ I 
asked him if he could do that, 
replied, ‘No, but you must.’” 


still hold that 
is no conflict in the evidence, the question 
include substantially all the facts or 
must fairly reflect all the vital facts.” But 
this tends to multiply unseemly bickerings 
in the court room regarding the 


recent case in 


cross 


and he 


some 


states where there 


must 


sufficiency 
of the facts included in the question and to 
foster intolerably long questions. Jurymen 
listening to objections and arguments over 
the form in which a question is cast and 
the propriety of including this or that fact, 
restatement in modified form and re-restate- 
ment in still more modified form by counsel 
are likely to conclude that the whole busi 
ness is absurd 
that 


of stating an acceptable question is incom 


It may also convince them 
a lawyer who is apparently incapable 


petent and undeserving of winning the case 
‘| he 


witnesses while the phrasing of the question 


court could exclude the jury and the 


is discussed, as seems to be the practice in 


Michigan. Or the question might be typed 
out and submitted to the court and oppos 
pretrial 


both of these devices are 


ing counsel for consideration in 
conterence But 
costly in time and effort. Most courts have 
abandoned the effort to prescribe rules to 
govern what should be included and permit 
each side to frame questions selecting such 


parts of the entire body of testimony as 


* Hicks’ Administratrix v 
231 Ky. 60, 21 S. W 


Harlan Hospital, 
(2d) 125 (1929); Mathieson 
Alkali Works v. Redden, 177 Md. 560, 10 Atl 
(2d) 699 (1940): In re Sherrer’s Estate, 242 
Wis. 211, 7 N. W. (2d) 848 (1943). 

7 See cases collected in Wigmore, work cited 
footnote 22, at Sec. 682, and in Weihofen, Jn 
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may be desired and omitting anything that 
the questioner prefers to omit, even though 
there is uncontradicted evidence on the 
point.” Suppositions as to which there is 
no supporting evidence or which are con- 
trary to the evidence will not be allowed 
to be included in the question, but a lawyer 
will probably be allowed to include even 
such matter if he promises to introduce 
supporting testimony later in the trial.” 
This 


questions is open to 


framing hypothetical 
varied abuses. ‘The 
mere recital of the assumed facts is likely 
to create the impression in the minds of 
the jury that the facts so recited have, in 
fact, been proved. lawyers 
often deliberately foster this impression by 
using the word “assume” only once, at the 
beginning of the question, and then pro 
ceeding with a straight narrative form 


freedom in 


Experienced 


“Dactor, assume a man 37 years old, 
five feet ten inches in height, weighing 160 
pounds. At the age of 


head suffered a 


six he fell on his 


and concussion 


He was 


unconscious for two hours 


Where all the eccentric acts and peculiar 
symptoms of a person’s lifetime are gathered 
in a single question and paraded before the 
jury, the very reading of this potent distil 
late of the case for insanity achieves an 
effect on them. It also affects the witness. 
Confronted with such a one-sided view of 
the individual’s personality, emphasizing every 
minor peculiarity and ignoring all the evi 
dence of normality, he is strongly impelled 
to accept the conclusion of abnormality 


The take the 
premises assumed in the hypothetical ques 
true. If the 
that any fact included in the 
should 
based upon that question, a rule which the 


jury, of course, is not to 


tion as necessarily jury finds 


question 18 
disregard the 


not true, it opinion 


lawyer on the other side may wish to 


impress on the jury by cross-examination 


se“ 


if additional or different facts were given 
you, your opinion might be different ?”—by 
argument and proposed instructions. But 
even under the prodding of opposing coun 
likely not to apply the 
which makes the 


“scientific.” 


sel, jurymen are 
refined legal 
hypothetical 


reasoning 


question They 


may forget that the witness’ opinion was 
sanity as a 
pp. 207-208; 
(1909) 

% Proechel v. U. 8., 59 F 
1932): State v 
(1908). 


Defense in Criminal Law (1933) 
note, 9 Columbia Law Review 635 


(2d) 648 (CCA-8 
Ayles, 120 La. 661, 45 So. 540 





based on the premise that A + B + C + D 
are true—assumptions which the 
may not himself believe to be true and 
which the jury may untrue—and 
that if any one of the assumptions is untrue, 
the opinion falls. All likely to 


remember is the witness’ conclusion: 


witness 
find are 


they are 
sane 


or insane. 


One way for counsel on the other side 
to mect this was suggested by Francis L 
Wellman in The Art of Cross-Examination 
= rise and demand of the physician that he 
repeat, in substance, the question that has 
just been put to him and upon which he 
The stumbling effort of 
the witness to recall the various stages of 
the question 
long) jury at 
once to the dangers of such testimony.” 


bases his answer. 


(such questions are usually 


very opens the eyes of the 


As Mr. Wellman warned, however, this 
always 
question has been carefully framed by the 

with the 
various elements it 


does not work. Sometimes the 


lawyer in collaboration doctor, 
and the latter has the 
‘The cross-examiner 

first 
previ 


hypothetical 


contains well in mind. 
can learn whether case by 
witness whether he has 


re ad Or 


this is the 
asking the 
ously discussed the 


question. 


The opinion 
wholly on a 


may at times hinge 


matter ot 


given 
wording 

wording carefully chosen to give the answer 
desired. The Sacco-Vansetti case provided 
a famous example. 


mere 


A ballistics expert who 
testified for the prosecution had advised the 
prosecuting attorney that he could not give 
an opinion on whether the fatal bullet was 
fired from Sacco’s gun, whereupon it was 
agreed that he should not be asked for such 
an opinion but would testify, in response 
to a carefully worded question, that “It is 
with being fired by that gun.” 
An alert cross-examiner should, of course, 


consistent 
not allow such an evasive answer to go 
unchallenged but should be able to focus 
attention on the significant phrase, adjective 
or adverb in the expert's testimony. 


When a witness testifies that in his opin 
causal connection 
between a physical injury and a subsequent 
mental the key word may be 
“direct”; the witness, although actually of 
the opinion that 


ion there was no direct 
condition, 


there was a connection, 
client, 


reconciled his conscience to testifying that 


may, in order to oblige his have 


there was no “direct” connection. In some 
states it is sufficient for an expert to give 

* Other aspects of cross-examination are dis- 
cussed by the authors in an article entitled 


270 


as his opinion tha “there could 


may and 


be” a causal connection. A cooperative wit- 


ness may be willing to believe that almost 


any miracle “may and could” occur. Oppos- 


should either force an answet! 


Ing counsel 
to whether 
nection or should, in his summing up, call 


there “is” or “was” such a con- 


attention to the ambiguity of the opinion 


given 
Wording 
question employs question-begging phrases, 
as where it asks the that 
“irrational” 


may be all-important where the 


doctor to assum«¢ 


the person committed certain 


or “senseless” acts, without “rational mo- 


” 


tive,” and entertained certain “delusions, 


or even “insane delusions,” and then asks 


whether 
insane. Counsel for 


such a person would be sane o1 
the other side must bi 
on guard to catch and to object to such 
questions, which in effect merely ask whether 


a person who is insane is insane 


‘The cross-examiner may also put his own 
hypothetical question to the witness, pr« 
senting additional facts or a somewhat differ- 
ent set of which may call for the 
Suppose, for example that 


claims to be 


tacts, 
opposite opinion 
an injured person suffering 
contends, by 
Plaintiff 
unconscious for 


from headaches caused, he 


postconcussional residuals. testi 
fies that he was rendered 
a substantial length of 
injury, but there 


on this 


time following the 
is a conflict of testimony 


point. The defendant has intro 
duced (or 
that there unconsciousness 
that the plaintiff talked lucidly and 
acted normally immediately after the inci- 
dent. Plaintiff's lawyer, in examining his 
expert, may put a hypothetical question in 
which the 


there was a period of unconsciousness fol 


is prepared to introduce) evi- 


dence was no 


and 


witness is asked to assume that 


lowing the injury, and, on the facts given, 
the doctor that 
the headaches were the result of postcon- 


may express the opinion 
cross-examination, 
may put 
which the witness is asked to assume that 


cussional residuals. On 


opposing counsel a question in 


and the 
doctor may be obliged to state that in that 


there was no unconsciousness, 
case the headaches would not be the result 
of concussion. Which opinion the jury is 
to take into account depends upon whether 
it finds that there was or was not a period 


2 


of unconsciousness 

It should be that it is 
seldom possible to get a paid partisan ex- 
pert to admit that 


said, however, 


any additional factors 


“Cross Examining the Psychiatric Expert,’ 
38 American Bar Association Journal 916 (1952) 
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would chanye his Counsel 
however, ask his 
hypothetical 
included. His 


then explain the 


opinion. can, 


own experts the 
with the 


expert 


same 
additional 
Witnesses can 
addi- 


side’s hypothetical 


question, 
facts 
Significance ot the 
tions. Using the other 
questions as far as possible helps to focus 
attention on the actually disputed facts and 
held of inquiry. It may 
he Ip get over to the jury the point that the 


othe1 


narrows the also 
side has unfairly omitted significant 


facts 


In most states an expert cann be asked 
upon all the 
testimony in the case” or upon “all the 

heard.” ‘To 
witness would have to 
determine the truth and 
evidenc: 


to state his opinion “based 


testimony you have answel 
such a question the 
value of disputed 
without informing the jury which 


theory he accepted as the basis for his 


N« verthele Ss, In 


who 


opinion. some cases Cx 
had no personal knowledge of 
the patient but who had heard the evidence 
in the 


opinions based on the 


perts 
trial have been allowed to testify to 
previous evidence, 
evidence is simple and 
undisputed so that there could be no con 
fusion which the 


at least where such 


facts on 
This has the 
of simplifying the question, but if the previ 


regarding the 
opinion is based. advantage 
ous testimony is so voluminous or so con- 
that it will not be clear to the 
jury what facts the witness is assuming 


tradictory 
as the basis for his opinion, this form of 


question is objectionable. 


\ lawyer desiring to put questions in this 
form would do well to restrict their scope, 


at least somewhat, to get them accepted. 
Thus, if he asks for an opinion based upon 
the testimony of a single witness, the ques 
proper 


witness 


usually be ruled (unless 
that 


tended or confused that the assumed premises 


tion will 


the testimony of was so ex 
‘ ] f 
are not clear), and he can, of 


this 


course, use 


device to put a series of questions, 


each premised upon the prior testimony of 
a separate witness. He may also ask for an 


opinion based on the testimony of several 
specified witnesses, subject to the same re- 
striction. He 


ask fi I 


may perhaps go farther and 
an opinion “assuming the truth of 


all the testimony for the plaintiff” (or the 


defendant). In the majority of cases where 
this form of question was in issue, it has 
been held 


apt to be excluded.” 


proper. Broader questions are 


% The cases on the various forms of questions 
based on the evidence in the case are collected 
in Wigmore, work cited, footnote 1, at Sec. 681; 


Psychiatrist on the Witness Stand 


Under the rule now followed in most 


states, permitting each side to select 


parts 
of the evidence upon which to trame hypo- 
thetical this freedom 
are expected to be met by allowing the trial 


judge 


questions, abuse s ot 


to interfere where necessary and ex- 


clude questions which are either likely to 


be misunderstood by the witness or con- 


fusing to the jury. Some judges, convinced 
that hypothetical questions rarely present a 
employ this dis 


to such 


true picture ol the case, 
cretion never to require an answe! 
witness to an- 
most au 


conclusion that 


questions but to permit the 


swer or not as he pleases. But 


1 


thorities have come to the 
even this liberal rule does more harm than 
and that the logic behind the hypo- 
thetical question form must bow to practical 


Experts should be allowed to 


good 


necessity. 
express opinions directly, without the ne- 
cessity of the hypothetical form, leaving 
brought out 
This is 
the solution adopted in the Uniform Expert 
Testimony Act Model Code of 


The former provides: 


the basis of the opinion to be 


on direct or on cross-examination. 


and the 
evidence 


“Sec. 9. (1) An expert witness may be 
his inferences, whether these 
per- 
intro- 


asked to state 


inferences are based on the witness’ 


sonal evidence 
duced at the trial and seen or heard by the 


witness, or on his technical knowledge of 


observation, or on 


the subject, without first specifying hypo- 
thetically in the question the data on which 
these inferences are based 


“(2) An expert witness may be required, 


on direct or cross-examination, to specify 


the data on which his inferences are based.” 


Rule 409 of the Model ( ode ot 
is similar 


Evidence 


This, it can be predicted, represents the 
rule of the future. That 
distant. The organized legal pro 
that it will do little to 
The Asso 
ciation endorsed the Uniform Expert Tes 
fimony Act, but the 


have openly or 


future, however, 
is still 
fession has shown 


push for reform American Bat 


state bar organizations 
The 


act has not been passed by any state legis 


passively opposed it 


lature. It has been adopted by court rule 
South Dakota, and Vermont 
Section 9, 


in one state, 


has accepted the principle of 
necessity ot 


Needed 


reforms will come only through the articu- 


quoted above, eliminating the 


using the hypothetical question 


late demand of the medical profession, social 


see, also, McCormick, work cited, footnote 1, 
at pp. 122-126 and note, 82 A. L. R. 1460 (1933) 
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welfare and other civic groups, and publi 
spirited individuals, including some lawyers 
and judges. 


Eliminating Battle of Experts 


There are remedies for the more glaring 
abuses and shortcomings of the partisan 
method of presenting expert testimony which 
the medical and legal might 
properly unite to achieve include 


professions 
These 
(1) Requiring notice of the name and 
address of any expert to be called and thus 
eliminating “surprise” witnesses; 
(2) Requiring the person to be examined 
to submit his examination by 


the experts; 


person for 


(3) Permitting the 
ports, the 


filing of written re 
together of the ex 
perts and the filing of joint reports; 

(4) Allowing expert witnesses to speak 
in terms of inferences or conclusions, with 
out use of the hypothetical question, and so 
allowing them to testify in ordinary lan 
guage which the judge and jury can unde 
stand. 


conterring 


All these provisions are included in the 
Uniform Expert Testimony Act, the adop 
tion of which by the 
might 


several states the 


professions properly urge. 


The legal profession might well go far 
ther and urge adoption of the Model Code 
of Evidence, which would provide a needed 
overhauling of the entire subject of evidence 
and give the trial judge increased discretion 
and control over conduct of the case, with 
a corresponding restriction of the adversary 
theory of litigation, and which would liber 
alize the rules regarding hearsay to allow 
expert witnesses to give opinions based in 
part on hearsay and to allow hospital and 
other and books to be 
admitted in evidence. 


The medical might take it 
upon themselves to discipline members who 


records learned 


associations 


assert opinions in court which they would 


not dare assert before scieatific meetings 
This double standard, by which the most 
arrant boldly asserted in a 
public trial, including trials which are highly 
publicized, brings the whole profession into 
The 
proper responsibility for disciplining mem 
bers testimony in court 


nonsense is 


disrepute medical profession has a 


whose patently 


reveals either dishonesty or ignorance. If 


" Matter of Shapiro, 144 App Div 
N. Y. S. 642 (1911); see Bomar, 
footnote 8, at p. 520 
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work cited, 


1, 125 


it be objected that this might punish honest 
and even brilliant practitioners who happen 
to hold unorthodox theories, it should be 
made clear that only manifest subversion 
of professional standards should be subject 
to discipline. The test adopted could be 
similar to that used by the law to deter- 
mine what constitutes a criminal “false pre- 
tense’: Only misstatements of past or 
present facts are punishable, not opinions 
Under such a test, a medical man 
could not be disciplined merely for stating 
an opinion, as an opinion, but a false state- 
ment of fact, as, for example, that his 
opinion is verified by experiments, or is 
accepted by the consensus of the profession, 
etc., would be. Novel hypotheses are one 
thing, but palming off as established what 
every qualified man in the profession knows 
to be pure conjecture, unverified by experi- 
mental or clinical proof, is another matte 


as such. 


Disciplinary action should also be taken 
against lawyers who offer and doctors who 
accept arrangements by which the doctor’s 
made contingent upon a favorable 
diagnosis or upon winning the case. Al 
though unethical, the practice is apparently 
fairly Most condemn 
agreements by which the expert’s compen- 
sation is made contingent upon or propor 
tionate to a recovery, and in at least one 
case the attorney who negotiated such a 
contract disbarred.™ In Minnesota, 
the organized legal and medical professions 
undertook a cooperative 
campaign to maintain surveillance over ex 
pert testimony by searching out and re 
porting instances of misconduct by doctors 
or lawyers and instituting disciplinary pro 
ceedings where necessary. 


fee is 


widespread courts 


was 


some years ago 


This has had a 
salutary effect, and the professions might 
consider adopting a similar plan elsewhere 


None of these measures, however, strikes 
at the fundamental objections inherent in 
a procedure which casts the expert in the 
role of hired helper to one of the parties. 
It is this partisan character of expert testi- 
mony that has been the greatest source of 
More than a 
members of the 


dissatisfaction and criticism. 
fourth of the 
Psychiatric 


American 
recent poll 
listed as their chief suggestion for making 


Association in a 


legal procedures more satisfactory the elim- 
ination of the partisan system of expert 
testimony and the replacement of it by a 


system in which the psychiatrists are neu- 


trals representing the court. 
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Where 


its own 


each party is allowed to present 


“experts,” it is to be expecte 1 that 
will be in finding not the 
best scientist but the most effective witness. 
It may be that 


side are notorious 


each interested 


those testifying for the one 


charlatans or incompe 


tents with whose opinions no really qualified 


psychiatrists would agree. The law relies 


on cross-examination to bring out the wit 


ness’ incompetency or error, but it is all 


too often the man whose judgment is un 


obscured by too much knowledge of the 


subject but who is an old hand at parrving 


lawyer’s questions who will make the best 


impression on the jury. In any event, the 


jury has no means of knowing many 


refused to testify as counsel wished before 


acceptable “experts” were found. In con 


sequence, even the clearest case, upon which 


t 


the opinion of really expert psychiatrists 


would be unanimous, may be presented to 
testifying one 


Small 


men 
quacks the 


the jury by three such 


three other 

that 
all the expert testimony and to rely 
Small 


sometimes placed a low 


way and 


wonder juries sometimes decide to 


ignore 


on “common sense.’ wonder, too 
that 


value on 


courts 


have 


expert testimony and have rule: 


Parrish 1. 
(1903) 
1 
l 


State, 139 Ala. 16, 36 So. 1012 
State, 232 Pac (2d) 949 
Shults, 221 Pa. 466 
Perkins, 221 F. 109 


stevens 1 
(1951) Commonwealth 1 
70 Atl. 823 (1908); U 
(1915) 

By forcing scientific evidence 
mold and then ever 
testimony by rules of evidence governing opin- 
ion testimony, hearsay, etc., the courts lower 
the probity of expert testimony—and then they 
disparage the value of such evidence Expert 
opinion has been called the weakest’’ and the 

unreliable kind of testimony (White 
v. Commonwealth, 197 Ky. 79, 245 S. W. 892 
(1922): Burgo 1 26 Neb. 6 12 N. W. 701 
(1889): see Report, cited at 
) That the jury may reject all 
testimony in the case, even though it 
uncontradicted has 
psychiatric cases 
probably admit 
taking into 


biguous 


into a partisan 


obstructing such partisan 


most 
1999 Stat 


footnote 3, at 


expert 
been upheld not 
even the 
that his opinion is a 
account mar 


only } 
where expert will 
judgment 
complex and am 
factors but also in paternity cases a 
to blood-tes When Charles ‘haplin 
was charged with being the fatner of a Cal 
fornia woman child, blood were made 
by doctors chosen and agreed upon by the 
I ies. These tests showed that Chapli 
I been the father, but 
testified that she had had seasonable ir ours 
with him, the court ruled that there was a con 
flict in the evidence, which had to be itted 
to a jury The jury found that Chaplin w 
the father (Berry v. Chaplin, 74 Cal 
652, 169 Pac. (2d) 442 (1946) Accord 
Kalensnikoff, 10 Cal y 28, 74 
(1937) 

It is, of course, well Known that the 
grouping test gives proof as positive 
can attain If a child has agg nati sub 


evidence 
tests 


could 


not have because lady 


subn 


blood 


a science 
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that the jury is 
such testimony, even where it stands uncon- 


tradicted.” 


justified in rejecting all 


Even the honest and al is sus 


ceptable to the 
testimony to the 


impulsio hade his 
advantage party 


paying his fee There 1s 1O 6€6©rreason.= «6to 
that 
fession are more 
other but out 
partiality and reliability of 


is such that the 


members of the medical pro 
venal than 


conception of the im 


believe 
dishonest ot 
men, 
scientific inquiry 
fails 


doctor who obviously 


to live up to that ideal disappoints us more 


does the and untruthful lay 


experts hired by 


than biased 


witness. Even where the 
reach essentially the 


same psychiatric conclusion, the 


wholly 


by the time their testimony is presented in 


irties 


the respective p% 
extent ot 


their agreement may be obscured 


the form of answers to carefully worded 


questions 


In addition ogical danger 


of partisanship, re j ial danget 


1 at 


rl 
1 it 


the expenss ¢ he ilthy liti 


gant can summon caliber his 


criminal 


poor! 


cannot % In 


only the defenda with 


opponent 


cases, 


mone \ cal 


stance A in his blood, he 
from his father or his 
the mother’s shows none of the A sub 
stance, it must have from the father 
If the man charged does not have A-type blood, 
he could not father. This is 
exactly the situation that the tests in the Chap 
lin case revealed The child’s blood was A type 
but neither the mother nor Chaplin’s was 
Chaplin could not have been the father More 
Maine and New York 
for example ive held in ich situations that 
when there is no dispute as to the proper ad 
ministration of the test or of its results, the 
expert have 


been the f conclusive 


must have inherited it 
mother, or both If 
blood 


come 


possibly be the 


progressive courts In 


judgment that ni man 
ther | 
a trial judge i fled in so instructing 
(Jordan 144 Me. 351, 69 
7 (194 ymmis ner of Welfare 
277 J 90, 97 N. Y. S. (2d) 
note 17 Brooklyn Lau 
14 195¢ and 51 Columbia 132 (1951) 
Psychiatrists 


could not 


iken as 


7 
ace, 


sfonve 


4 (1st Dept 
Revieu 5 
unfortunately still are unable 
to apply any such certain tests to solve most of 
the'r problems Even the electroencephalograph 
brain 
which the mechanism records, and in 
terpretations may vary is not likely that 
psychiatrists will in the n future be 
ttain such certainty in reir ia 
bring 
the testimony of a 
neontrovertible phy 


requires interpretation of the wave 


++ 
pattern 


able to 
znoses as to 
that ‘‘where 
witnes is contradicted by 


themselves within * rule 


| facts the testimony 


ie 
cannot be accepted Until w ve a procedure 
whie gives assurance tha } expert psychi 
itric conclusions riven in court represent a 
truly judgment, the courts will hesi- 
tate to adopt any hard-and-fast rule that expert 


opinion is controlling 


scientific 
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afford to purchase expert evidence equal 
to that which the prosecution, with all the 
resources of the state behind it, can obtain. 
The spectacle of a wealthy defendant pre 
senting the insanity defense bolstered by 
the testimony of high-priced experts pro 
duces a not unnatural cynicism regarding 
the reality of our ideal of “equal 
under law.” “The fight with the purse,” 
said Hobhouse, “is not the 


justice 


ideal substitute 


for the fight with the person,” ® 


To eliminate at least the inequality 
lack of money creates, it has been pro 
that the 
out of public funds \ 
American Bar 


fees ot expert witnesses b 
committe 
Association advanced such a 
suggestion in 1926 and the New York State 
sar Association in 1910. In 1951, three judges 
of the federal Court of Appeals for the Third 
Circuit in a took the 
position that where there ar« 


dissenting opinion 
grave indicia 
of mental disease and where it appears that 
cannot is clhent’s case 


counsel prepare his 


properly without the aid of a psychiatrist, 


refusal to provide 


effect, 


counsel 


aSSISTANCE 


psyve hiatric 
would, in deprive the accused 

benefit of The majority of the 
court, however, refused to accept the propo 
that a 
constitutionally entitled to receive at public 


sition person accused of crime is 
expense all the collateral assistance needed 
to make his defense. “The same argument 
that would entitle his court-appointed law 
vers to psychiatric consultation would en 
title them to ballistic 


experts, chemists, engineers, biologists, o1 


consultation with 
any type of expert whose help in a partic 
relevant We do not 


the requirements of duc 
ou 


ular might be 
think 


so far. 


case 


process go 


Even apart from the heavy financial bur 


den it would impose on the public, the 


* Hobhouse, work cited, footnote 2, at p. 122 

% Smith v. Baldi, 192 F. (2d) 540 (CA-3, 1951) 

% Alabama Code (1940), Tit. 15, Sec. 428; 
Arizona Code (1939), Sec. 44-1701 California 
Penal Code (1947), Sec. 1027; California Code 
of Civti Procedure (1947), Sec. 1871; Colorado 
Statutes Annotated (1935), Ch. 48%, Sec. 508; 
Connecticut Public Acts (1931), p. 269; Connecti 
cut General Statutes (1949), Ch. 427, Sec. 8748; 
Florida Statutes (1942), Secs. 917.01, 917.02: In 
diana Statutes Annotated (Burns, 1933), Secs 
9-1702, 9-1706 (Cumulative Supplement 1951), 
Sec. 9-1706a; Louisiana Revised Statutes (1950), 
Secs. 15.267, 15.269; Maryland Annotated Code 
(1939), Art. 59, Secs. 6, 8, 10; Michigan Com- 
piled Laws (1948), Sec. 767.27; New York Code 
of Criminal Procedure, Secs. 658, 659, 970; 
North Dakota Revised Code (1943), Sec. 29-2001, 
and following; Ohio General Code Annotated 
(Page, 1939), Sec. 13441-4; Oregon Compiled 
Laws Annotated (1940), Sec. 26-930: Pennsyl 
vania Statutes Annotated (Purdon, 1931), Tit 


274 


The simplest method of eliminating 
the partisanship that exists where each 
side employs its own expert witnesses 
is to authorize the trial courts to 
appoint impartial experts to investi- 
gate and report on the question. 


proposal to provide public payment of the 


experts’ while continuing to 


tees, 


them to be 


permit 
hired by and to testify as wit 
nesses for the respective parties, would still 
leave us with most of the evils of partisan 
Instead of thus fostering the use ot 
better 


vide impartial expert testimony and to elim 


ship 


partisan experts, it would be 


to pro 


inate the partisan features so far as possible 


The simplest method of doing this is to 
trial 


proper cases to 


authorize the courts to appoint sucl 


experts in investigate and 


report. Statutes or court rules expressly 


permit this in England, Canada, the federal 
half of the 
provisions varies 


states.” The 
Many ot 


where 


courts and about 
scope of these 
them apply only to criminal cases 
the defendant’s mental condition is in issue, 
half apply only to the 


trial, not re 


and, of these ” 
of mental capacity to 
sponsibility at the time of the criminal act 
Some, such 


question 


stand 


as the California statute, apply 
to any action, civil or criminal, and are not 
limited 
The 


ducing 


to questions of mental condition 


excluded from intro 


experts, but 


parties are not 


their own experience 
that if 


will probably accept the views of the 


has shown opinions conflict, the 


jury 


court-appointed experts. Appointment is 


typically made only after notice to the 
50, Sec. 48, as amended; Rhode Island General 
Laws (1938), Ch. 537, Secs. 20, 21; Utah Statutes 
(1937), Ch. 144, enacting Utah Revised Statutes 
(1933), Sec. 105-25-17; Vermont Statutes (1947) 
Ch. 113, See. 2479: Virginia Code (1950), Sec 
19-202; Wisconsin Statutes (1949), Sec. 357.12(1) 

The statutes of two of these states (Rhode 
Island and Vermont) apply only where the 
issue of criminal responsibility is involved; 
seven others (Alabama, Connecticut, Michigan 
Oregon, Pennsylvania, Virginia and Wisconsin) 
ipply only where the question is the defend- 
ant’s present capacity to stand trial; and the 
other 11 (Arizona, California, Colorado, Florida, 
Indiana, Louisiana, Maryland, New York, North 
Dakota, Ohio and Utah) apply to either purpose 
or both. The federal rule (Rule 28 of the Rules 
of Criminal Procedure) has been held to apply 
to both the defense of insanity and to insanity 
at the time of trial or sentence (U. 8S. v. Cancel- 
lieri, 5 F. R. D. 313 (DC N. Y., 1946). 
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parties, to them to 


names. 


encourage upon 


These statutes typically contain no defi 
nition of the qualifications needed to con- 
stitute one an “expert” on mental disorder 
California is an exception. Its law 
for appointment of two or three “alienists, 
at least whom must be from the 
medical staffs of the state hospitals.” New 
York and Connecticut require appointment 
of a “psychiatrist.” Some of the 
make a gesture toward limiting the field 
by referring to “qualified experts,” but the 
gesture is obviously an empty one, because 


calls 


one of 


states 


this language does not change the common 
law rule that 
qualified to speak as an expert on 
though he never studied 
or treated a mental case in his life 


The testimony of the 
would carry more weight if they were pet 
mitted to make joint examinations and in- 
spections, confer with each other and 
in a joint written report. Both the Uniform 
Expert Testimony Act, drafted by the com 
uniform 
Model Code of Evidence, promulgated by 
the American Law Institute, pro 
permitting collaboration not 


any practicing physician 1s 
insanity, 


even psychiatry 


court’s « xperts 


unite 


missioners on state laws, and the 
contaln 
visions such 


only among court-appointed experts but 


also among those retained by the 


The Federal 


which 


parties.” 


Rules of Civil Procedure, 


have served as a model for similar 


rules in a number of states, do not, in terms 
provide for appointment of experts by thr 


court; but much the same result c: 
accomplished under Rule 35, which provides 
that the 


mental or physical condition is in question 


court may order a party whoss 


1 


to submit to examination by a physicia 


The rule seems to contemplate a court order 
compelling a party to submit to examinatior 
at the instance of the other party, but the 
courts have interpreted the rule to mea: 
that a 


of the 


defendant seeking an examinatio1 


plaintiff has no absolute right to 

“Uniform Expert Testimony Act, Secs. 5, 6 
and 7: Model Code of Evidence, Rule 405 

% Gitto v. “Italia,’? Societa Anonima Di Navi- 
gazione, 27 F. Supp. 785 (DC N. Y., 1939); 
Leach v. Grief Brothers Cooperage Corporation, 
6 Fed. Rules Serv. 34.411, Case No. 2 (DC Miss., 
1942) But, in some cases, the courts have 
taken a very restricted view of the rule. See, 
for example, Wadlow v. Humberd, 27 F. Supp. 
210 (DC Mo., 1939), noted in 34 Illinois Law 
Review 103 (1939). This was a libel suit against 
a doctor who had published an article in a 
medical jorunal stating that the plaintiff was 
suffering from certain mental and physical con- 
ditions The court denied defendant's motion 
for an order to require plaintiff to submit to 


Psychiatrist on the Witness Stand 


name his own physician and that “the power 
still rests with the Court to determine th« 
physician who shall conduct the examina 
tion.” If the parties cannot select a physi 
cian by mutual agreement, the court will 
make its own choice.” 


The federal rule is deliberately designed 
to encourage selection of impartial experts 
by mutual agreement, as against other de 
vices to assure the competence of the im 
partial expert. 
suggested, provides that the court-appointed 
experts should be the only expert witnesses 
in the case that the 
denied the right to present expert witnesses 
The 
arises whether such a proposal would be con- 
stitutional. The question is 
demic, because no state has gone so far. If 


One other device, sometimes 


and parties should be 


of their own. question immediately 


somewhat aca 


cases of 


usually 


we are correct in saving that in 
the jury will 


accept the judgment of the impartial court 


conflicting opinions 
appointed experts as against those of the 


hired experts of the parties, there is no 
pressing need for such additional restriction 
However, if a state farther 


and avoid the spectacle of experts contra 


wishes to 20 


dicting each other on the witness stand, it 

Wigmore 
such a restriction 
It can be 
present the 


is not so certain as assumed it 
to be™ that 


unconstitutional 


would be 
argued that the 
evidence to 


right to support 


side of a does not necessarily 
include the right to present opinion evidence 
The law 
on the introduction of 
the extent that it 


rationale has been 


’ 
ones case 


has always imposed restrictions 


such evidence. To 
has been admitted, the 


founded not on the liti 


gant’s right to present his case but on the 


necessity of giving the triers of the facts 


assistance in interpreting technical data 


Allowing the parties to introduce expert 


only one 
Neither 
the 
vides an alternative fair 


witnesses is way of meeting this 
indicates 


pro 


giving the 


need, history nor reason 


that it is only way If the state 


way ol! 


judge and jury the benefit of expert help 


examination, hoiding that the rule applies only 
where the facts of mental or physical condition 
are directly in issue. Here the issue was not as 
to the objective truth of the facts but, rather, as 
to the truth of defendant's statement But 
since the person’s actual condition would deter 
mine the truth of the alleged libel and since 
truth is a defense, the court might properly 
have held that mental or physical condition was 
an ultimate issue and ‘‘in controversy’’ in the 
strictest sense 

*% Wigmore, work cited, footnote 1, at Sec 
563, states that such a proposal is ‘‘futile’’ be- 
cause “‘it interferes with the constitutional and 
traditional right of the parties to adduce such 
evidence as they think useful.’ 
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Lawyers have learned that it is almost 
hopeless to contest the findings of 
the hospital-observation procedure be- 
cause juries accept these findings as 
the truth in an overwhelming number 
of the cases admitting such evidence. 


in performing 


1] 


litigant be held 


right to insist 

method of prov 
partisan experts! 
the problem has 


Many, if not most, lawy 
\ 


attack 


as medical msider it a 


bad 
least 
about it is that it is not so « 


mien ¢ 


1 
handling 


1 11 
thre rovplem 


Way ol 


unkind statement that can be 


ssential to the 


concept ot orders | liberty that it should 


y Lil 


be deemed a requirement of due proces 


hout authorization, trial 


common law 


Even wit 


' 
Speci 


judges have authority to ap 


point experts, but they have been reluctant 


They have also usually lacked 


hie 


rules of court specifically permitting 


to exercise it. 


the necessary funds adoption of stat 
utes o1 
such appointment and the full use of such 
would go a long way 
“battle of 


raced le 


provisions in practice 


toward eliminating the experts” 


which has lone diss ral procedure 


The use of court-appointed experts does 


of itselt adequate 


diagnosis Nor 


does it 


not, however, guarantee 


opportunity tor scientific 
necessarily 
selecte d W il] 
Both of 


statutes, now 


indicated, 
that the experts 


as already 
Zuarantes 
be adequately qualihed thes 
largely met by 


least 14 


criminal case, to 


defects are 


states,” permitting the 


found in at 


court, in a commit. the 


defendant to a state hospital for a period 

” A Wisconsin statute providing that no testi 
mony regarding the accused’s mental condition 
is to be accepted frorn his own witnesses ‘‘until 
the witnesses summoned by the prosecution have 
been siven an opportunity to examine and ob 

if such opportunity shall have 
demanded,’ has been held con 
stitutional State, 202 Wis. 184, 231 
N. W. 634 (1930); commented on in 26 Illinois 
Law Review 82 (1931), and 6 Wisconsin Lau 
Review 184 (1931); 40 Yale Law Journal 667 
(1931)) 

” Alabama Code (1940), Tit. 15, See. 425; 
Arkansas Digest (Pope, 1937), Sec. 3913; Colo 
rado Statutes Annotated (1935), Ch. 48, Sec. 
508; Maine Revised Statutes, Ch. 23, Sec. 119; 
Maryland Annotated Code (1939), Art. 59, Secs. 
8, 10 (examination by Board of Mental Hy- 
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serve the accused 
been seasonably 
(Jessner v 


states (Alabama, 
South ¢ 


of observation In six 
Arkansas, Colorado, Ohio, 
Vermont) the statute 
whether the 

time of the 
the act or present insanity 
In six others (Maryland, Massa 
chusetts, New Hampshire, New York, Vi 
Wisconsin) the applies only 
concerns the defend 
trial. In 
only the 


arolina 
this to 


defense 


and permits 


be done issue is the 
of insanity at the commission 
at the time 
for trial 
gina, Statute 
ie question 


to stand 


capacity 
it to cover 
raised as a ce 


crime 


contemplated in these 
complex, The 


Whe re such a plea 


the statutes provide that the judge 


/ 


( cedure 


iS not 


issue 1S 


a spec ial ple a 


may (mu in Colorado) forthwith commit 


‘ 


the defendant to a state mental institution 


for observation for ; rio ot to exceed 
30 days ; rim a thor gh diag 


be made (in rare instances it might 


nosis to 
be desirable to permit the hospital a longer 
time to complete its diagnosis) 


pital 
available 


he hos 
usually in writing 
to the court and to the 


attorneys. 


report 1s 


and is 
| 


defense ane 
prosecuting 
Neither 


experts on 


side is denied the right to put 


its own the stand to refute the 
hospital’s conclusion, nor is the testimony 


ot the hospital doctors special 


eight He 


of Opmion, 


given any 


vever, where there is a conflict 


juries almost invariably accept 


the conclusion of the impartial hospital 
that of 
during the 


1952, out of 


report aS against 
In Ohio, for 


from 1929 to January 1, 


partisan experts 


example, period 
more 
than 1,000 cases, the hospital’s findings were 


In Maine, 


jury accept dl 


rejected by the jury in only five 


over a period of 30 years, the 


the hospital’s findings in all but one out of 


than 500 cases diagnosed by the two 


more 


state hospitals. In other states having such 


laws the figures are similar 


giene); Massachusetts Annotated Laws (1942) 
Ch. 123, Sec. 100; New Hampshire Revised Laws 
(1942), Ch. 17, See. 13; New York Code of 
Criminal Procedure, Secs. 658-662e, 870; North 
Dakota Revised Code (1943), Sec. 29-2001, and 
following; Ohio General Code Annotated (Page 
1939), See. 13441-4; South Carolina Code of Laws 
(1942), Sec. 6239; Tennessee Statutes (1943), Ch 
69, Sec. 2 (5); Vermont Statutes (1947), Sec 
2460; Virginia Code (1950), Sec. 19-202, and fol- 
lowing; Wisconsin Statutes (1949), Sec. 357.12 
(3) Wyoming provides for commitment to a 
county jail for a 30-day observation period when- 
ever a question arises of a defendant's mental 
condition either at the time of the act or pres- 
ently (Wyoming Compiled Statutes (1940), Sec 
10-903) 
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One of the most promising methods 
of bringing neutral psychiatric service 
to the courts is the official advisory 
court clinic, the authors say. 


defendant sane, 


that they rh : \ ] drop 
d Vermont, for 


lefenss example, 
opposed by in 


111e1 


retall l vy th ret in only five c; 


if 


out i ( ily one ot these 


the jury reject hospital's conclusion 


Conversely, if the hospital 


reports 


sane, prosecutors have learned tha 


may as well accept that conclusion 


permit the defendant to be committe 


insane rather than trv ft na him t 


instances where ie 


In the rare 


reached a result inconsistent with the he 


pital’s findings, it has d so in almost 


every case not because of any real disagre¢ 


ment as to his mental condition but because 
' 
| 


of other 


Sympathy is 


Where the jury’s 
defendant, it 
guilty by 
though the 


“not insane.” 


circumstances 


with the may 


return a verdict of “not reason 


of insanity” even hospital's 


report was Conversely, where 


the crime was a peculiarly heinous or shock 


ing one, the jury may convict notwith 


standing a hospital diagnosis of insanity 


to say in such 


with the hospital's 


ardly correct 


cases 


jury disagreed 


rather, the jury chose to give 


veight to countervailing consider 


This hospital-observation device is not 


as suitable for civil cases as for criminal, 


but it could be adapted for some noncrim 


inal actions—commitment proceedings, for 
Che draft 
ization of the mentally ill, 
| il Health Institute of the 
eral Security Agency, 
upo! 


rf ‘ 


example act governing hospital 


promulgated by 
br ad 


permits the court 


even petition for indefinite commit 


o order temporary hospitalization 


bservation 


One serious defect of the statutes permit 


hospitalization for observation of de 


Massachusetts Annotated Laws (1942), Ch 
123, Sec. 100 A 

* Overholser 
in Criminal Trials 


rado and Massachusetts 


The Mental State of Defendants 
A Comparison of Some Colo 
Procedures,’ 14 Rocky 
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fendants pleading insanity is that they leave 
the initiative wholly Where 
the defendant's counsel and friends are not 


to the detense. 


well-enough versed in psychiatry to observe 
symptoms of mental abnormality, the issue 
may not be Even when the possi- 
bility of mental defect or disorder 1s recog 


nized, the 


raised. 


defense may, because the offense 


is a minor one or for other reasons, preter 


+ 


to chance a conviction for the 


than 


rather 


imsti 


crime 


invite commitment to a mental 


tution tor an in lefinite time 


The | rocedure designed to take the 


Initiative rom the defense 1s that exempl 


fied in the Massachusetts Briggs Law 


which provides for a routine psychiatric 
ippointed by the 


Mental Dis 


eases, in all cases involving a capital offense, 


examination, by experts 


Massachusetts Department of 
felony or recidivism. This procedure makes 
it possible to discover feeble-mindedness o1 
which might otherwise have 


psychosis gone 


unrecognized It also meets the problem 


ot obtaining prompt examination, because 


the examination.is made without waiting 


for arraignment. 

Under this 
a commendab!e tendency 
of the impartial 


the ce partment as 


have shown 
to take the word 


law, too, juries 


examiners appomted by 


against that of alienists 


hired by either side In many of the cases 
where the report indicates that the 


pe rson 


is a mentally defective, the district attorney 
detective 


The 


almost un 


arranges {tor commitment as a 


delinquent under a statute 
battle of 


known in 


special 
expe rts has he come 
Massachusetts.* 


Although the Massachusetts law has been 
widely discussed and generally commended, 
it has been adopted in very few other states, 
because of the involved 


1938 


probably expense 


However, in Kentucky enacted a simi 
lar provision applicable, however, only to 
habitual criminals ly 
1939 Michigan adopted the procedure but 
limited it ' Not 
has been made of the Kentucky law, but in 
Michigan the law 


applied. 


persons indicted as 


to murder cases.* much use 


has been conscte ntiously 


‘some 947 cases were examined 
during the first ten years of the law’s ope! 
(1939-1949) a large 1 


counsel for the 


ation wority 


prosecution and the defense 


} 1 
have accept d the 


COMMSsSion 


‘| he re 


seems mice 


As the 


Mountain Law Review 21 (1941): Tulin, ‘‘The 
Problem of Mental Disorder in Crime Sur 
vey 32 Columbia Law Review 933 (1932 

" Kentucky Revised Statutes (1948) Sec 
203.340; Michigan Public Acts (1939), No. 259 
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law is written and administered, it by 

means provides for an eXamination Of most 
of the the 
criminal courts. During the five-year period 
of 1945 to 1950 less than 500 examinations 
out the 


This is less than the number 


defendants in Massachusetts 


were carried annually throughout 
entire state. 
of 


criminal courts of Pittsburgh.* 


One he most promising methods ot 
bringing neutral psychiatric service to the 
courts is the official advisory court clini 
This was inaugurated by Dr. William Healy, 
American pioneer in the field 
of criminal psychiatry, in the Cook County 
Juvenile Court Chicago in 1909 Dr 
Healy’s work was so impressive that five 
the first adult court psychiatric 
established in connection with 
the magistrate’s courts of Chicago. 


cases now examined annually for the 


ot t 


the dominant 
of 


years later 


clinic was 


Despite the satisfaction expressed by courts 
having such services available and the rela 
tively small budgets required for their oper 
ation, the expansion of these facilities has 
There 11 juvenile 
courts, two municipal or magistrate’s courts 
and Philadelphia) and trial 
courts (Chicago, Baltimore, Detroit, Clev« 
land, New York and Pittsburgh) that have 
clinics integral, effectivel 
operating units.” 


The New York adult court 
nected with the Court of General 
It examines all 
crimes in New 
for 


been slow are now 


(Chicago Six 


psychiatric 


as 


clinic is con 
Sessions 
guilty of majo 
The Det: 


appropriate] 


persons 
York 


some 


County 


oit 


clinic has vears 


shown a special interest in cases charged 
with serious traffic offenses 
The 


trial-court 


six adult 
vary from $25,000 to 
$105,000; the number of persons examined 
varies 350 to 4,100 All o1 
the clinics have psychologists and psychia 
trists on the staff, and six of the eight adult 


annual budgets of these 


clinics 


annually from 


court clinics employ social workers. 


The psychiatric court clinic has, at least 
in Baltimere, been a salutary influence 
that it done with battles 
experts. In one of the first cases in whic] 
the director of the clinic testified 20 vears 
ago, there was such a conflict, and mucl 
to surprise and satisfaction the jut 
accepted his opinion. After the trial he 
spoke to of the jurymen, 


has away of 


his 


said 


one who 


* Hagopian, ‘‘Examination of the Accused in 
Massachusetts (1921-49),'’ 107 American Journal 
of Psychiatry 336 (1950). 

* Curran, ‘‘Psychiatric Court Clinic for Chil- 
dren and Juveniles,"’ 2 Q. J. Child Behavior 32 
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“Doc, we didn’t understand of those 


medical fellows, including you, but we knew 


any 
you had no axe to grind so we went along 
with you.” Experience has proved that it 
to to the 
the court In 


the of have 


is hopeless attempt contravert 


clinic 
experts 


neutral 
battles 


opinion of 
consequence, 


disappeared 


The court clinic is unique in that it is 
an integral part of the court administration. 
The professional staff has daily contact with 
the prosecutors and judges as well as with 
The staff 
the 


outsiders 


counsel of the 


looke d 


rather 


many defense 


clinic are upon 
than 
makes possible a ready exchange on an in- 
attitudes about 
In this 
informal opportunity 
for indoctrination that is not provided by 
the psychiatrist appointed by the court, the 


commitment to a mental hospital or a state 


judges as 
‘I his 


by 
teammates 


formal basis of ideas and 


specific cases and general problems 


way it provides an 


wide system such is provided by the 


as 


sriggs Law. 


In a report prepared for the World Health 
outlined 


the medical author 
an ideal plan for the scientific examination 


ot! 


Organization, 


offenders. He advocated the establish 
ment of municipal scientific legal institutes 
the metropolitan 
institutes county 
to 


munities 


in centers and similar 


under state 
the 


These 


o1 auspices 


serve smaller urban and rural com 


have a 
a psycliatric divisio1 


institutes would 
social, a medical and 
Each division should be headed by a quali 
fied specialist with intellectual attainments, 
professional training and personal stature 
comparable to those members of the legal 
become judges, and with 


profession who 


comparable compensation. 
The social division should have as one o 


its major tasks the obtaining of full a: 
accurate 


} 
histories for a 
high proportion of criminal defendants and 
for all but the trivial juvenile cases. The 
reports of the investigation should be made 
a part of the permanent available 
to the proper authorities and kept current 
by notes from penal authorities and proba 
tion 


sociomedical case 


rect ord, 


officers. These records would be oi 
utility to judges in sentencing, 
probation and parole officers and to prison 


administrators 


great to 
Subdepartments of the social 
division would supervise probation and parole 
(1950); Guttmacher, ‘‘Adult Court Psychiatric 
Clinies,”” 106 American Journal of Psychiatry 
881 (1950). 
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The medical division of the legal scientific 
institute should assist the courts in all 
medical problems, including: 

(1) Examination of witnesses and jurors 
alleged to be ill; 

(2) Examination of probationers alleging 
incapacity to carry out court orders because 
of physical condition; 

(3) Examination of complainants in as- 
sault, rape cases, etc.; 

(4) Detection of venereal infection in puta- 
tive sex offenders, prostitites and others; 

(5) Blood 
criminal-identification problems, etc.; 
blood, 


grouping in bastardy cases, 


(6) Analvsis of stains for 


et 


semen, 


(7) Blood alcohol determinations in trat 


fic offenders, murder suspects and others; 
(8) Physical 
criminal 


examinations of juveniles 


and selected defendants; 
(9) Postmortem investigations. 
he psychiatric division would have avail 
Is in whi h to observe com 
staff ot 


neces 


able hospital be: 
plex 
competent psychologists to 
] 


cases It would have a full 
give all 
tests All individuals 


f offenses, such 


sary psychi ogical 
indicted for certain classes 
false fire 
children, 


would also 


as homicides, sex offenses, 
bigamy, and cruelty to 
examined 


arson, 
alarms, 

would be 
be subjects for examination \ 


Recidivists 
large pro 
portion of juvenile cases would merit psy 
The psychiatric examination 
adult 
would be 
with the 
questions of fitness to stand trial and crim 
responsibility A copy of the full 
investigation with specific recommend 


submitted 


chiatric study 
made prior to trial, and, i 


preliminary 


would be 


cases, a Statement 


sent to the court dealing only 


inal 
ations 


would be after conviction The 


psychiatric division would provide follow-up 
and treatment 
probationers and parolees 


Sheldon Glueck, 
ago, wisely maintained that court psychia- 
tric work of a socially constructive nature 
had to start at the magistrate’s court level. 
There doubt that theo- 
retically a sound suggestion. Unfortunately, 
in the face of the shortage of 
professional personnel, the load is a 
gering one. The institute should at 
have social-worker representatives present 
iil the 


facilities for certain selected 


Professor some years 


can be no this is 
qualified 
stag- 
least 


| 
those 


magistrate’s courts to select 


misdemeants wl 


The 
preferably 
dinate the work of the three divisions and 
make final recommendations to the 
The institute should 
searches in the various fields of criminology 


o merit full investigation 


should 


a psychiatrist, 


institute have a sing 


who would cox 


court 
engage in active re 
and wherever possible should be affiliated 
with a university. 


It can be said with some assurance that 
the full measure of what psychiatry has to 
offer 


as we 


the law can never be realized so long 
continue trying to resolve scientific 
questions by pitting one hired 


We 


should, instead, turn our efforts to providing 


group of 


experts against another similar group 


the courts with impartial, conscientious psy 
the scientific 
a neutral court clinic. Only 
when the bench and bar develop an undet 


chiatric service carried out in 
atmosphere of 


standing and apprecation of what psychia 
trists can do if their work is 
from the distorting influence of 
employment can we hope to real 
sound approach to the 
problems of mental disorder 


only freed 
partisan 
make a 
beginning on a 
and the law 


[The End] 


INSURANCE ACT AMENDMENTS SOUGHT IN ONTARIO 


sought in the insurance 
Bill 65, which 
would bring present laws up to date, re 
February 20 


Changes are 
laws of Ontario, Canada 


ceived its second reading 


The first envisioned change would en 
ible fire insurance companies to cover the 
electrocution of livestock by means other 


than lightning 


Anothe ch 


eather insu 


extend to 
right to 


vould 


ange 


ance companies the 


make refunds to policvholders from sur 


plus. The right is presently 


mutual fire ins 


given to 
farm 
The minimum net surplus, in terms of 
cents per $100 of net insurance in force, 


irance companies 


Psychiatrist on the Witness Stand 


required of these companies, after de 
total refunds to policvholders 


would be lowered for those havine large 


ducting 


amounts of insurance in force 


Weather insurance companies having 
large amounts of 


would be 


insurance in force 
permitted to take smaller cash 
payments on premium notes. 


Holders of a special insurance broker's 


] 
1ICCIIS¢ 


would be permitted to negotiate 


insurance contracts of all types 


except 
lite with unlicensed 4nsurers 

Assets of 
at “the 


rather than at “par 


foreign insurer would he 
computed current rate” of ¢ 


ch inge 





RIZONA—Insurers incorporated under 
“\the Benefit Insurance Corporation Law 
may only invest those funds required to be 
on deposit in the securities enumerated. 
The Arizona Attorney 
the following opinion in 
ibm tted to 


General has released 


connection with a 


him by 


question s§ 


“The 


the state treas 


urel pertinent section of the Arizona 


tion 61-1007, A. C. A. 1939, as 


vhich reads in part as follows 


Deposit for protection of mem 


Kach benefit insurance corpora 


at all times have on deposit with 


treasurer, to be by him held in 
e benefit and protection of the cor 


] 


members, not less than five thou 


$5,000), plus two (2) per cent 
gross premiums collected during the 


ended 


cle posite d not 


December 3lst, which 
later than 
until the deposit reaches 


($10,000). 


yeatl 
b¢ bruat \ 
following, 


next 


a total of ten thousand dollars 


‘( pb) The deposit prescribed by 


tion shall be subject to withdrawa 


only on the or 
+} 


o1 Wm 


part 
directed by e Commission, 
the commission's approval, be ini iin 
of the United States or of ’ State 
or any politica rion therof, or tate 

which shall be assigned to the stat 
treasurer and held by him as provided for orig 


sit hie 


of Arizona, 
subdiz 
warrants 


securities may with the 


mmission’s approva), be exchanged fot 


securities or cash 


equal amount 
on securities oO deposited shall be 
to the corporation depositing the 


same (Italics supplied) 


‘It will be 


section that 


noted from the above quoted 


there are listed four classes of 
securities in which a benefit insurance cor 
poration may invest its required deposit. The 
classes of securities are as 


four aforesaid 


follows 
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Bonds of the United States 


Bonds of the State of Arizona 


any political subdivision of 


const! t 


known as ‘expressio unius est exclusio alterius’, 
where there is an [ 
by implication, all others are excluded 
Court of Arizona in O’Mal 


Martin, 45 Ariz. 349, 43 Pac 


that 1 constructior ot a 


enumeration of items, 
Lhe 
Lum 
(2d) 


Statute 


Supreme 
hey ( ) 
00, held 


the maxim ‘expressio unius est exclusio 


alterius’ applies t! |Legis 
Na teics 


a ( has expressl 


required under 


he Investec 


Sein sick and funeral benefit 


insurance company organized under 
Florida Statutes, Chapter 638, may amend 
its charter to double its par value preferred 
stock.—T hx 
sioner 


Florida Insurance 
posed a question to 
General that gave rise 

ment The question was 


mest.¢ msurance company 
carry on a sicl 
ance business LUTHOrIZes by ( 


of the 


ipter 


| 
Florida St it \ h a $100.00 
| 
| 


Value paid-in capital CK night amene 


charter so as $200,000 pat 


preferred stock 


The Attorney Gene 
“There appears to be 


” 
rails answet! 
no provision 


insurance laws of this state relating 


Hence . 


dealing with the 


question reference is made 


6li, F. 5. 


certain corpora- 
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for profit, including insurance 
and § 611.06 thereof. 


The following quoted part of the mentioned 


tions com 


panies, particularly 


section is relevant: 


““Every corporation 
kinds of stock of with 
designations, preferences, and voting 


may create two or 


more such classes, 
such 
powers, or restriction rr qualifications 
thereof, as shall be stated and expressed in 
the charter; and may increase or decrease 
the stock, as is provided by law; but at no 
time shall the total amount of the preferred 
stock exceed two-thirds of the actual capital 
paid in cash or property; and such preferred 
stock may, if desired, be made subject to 
redemption at not less than par, at a fixed 
time and price, to be expre ssed in the cet 
tificate thereof, and the holders thereot 
shall be entitled to receive, and the corpo 
ration shall be bound to pay thereon, a fixed 
yearly dividend to be expressed in the cer 


tificate, not exceeding eight per cent pay 


able quarterly, half vearly or yearly, before 
any dividends shall be set apart or paid on 
the common stock, and such dividends may 


be made cumulative; 


that if this 


corporation, it 


“It appears insurance com 
pany could for 
the required amount of common stock and 
preferred § 611.06, 
provided that the total amount of the pre 


ferred stock (i, e , par value thereof) did not 


were a new 


stock, as specified in 


exceed two-thirds of the actual capital (1 
e., the actual paid-in capital). 
might be made that since the paid-in capi 
tal at this time is $100,000, the par value of 
permissable preferred stock issuable, in put 


Argument 


should not excee d 


We cannot 


and 


amendment, 
that 


construction, 


Suance oft 


one-third of figure 


agre¢ 


with such consider the 
better 


amendment, authority 


position to be that, in pursuance ol 
mav be granted this 
$200,000 pat value pre 


which par 


company to issue 
ferred stock, 
ceed two-thirds of the actual paid-in capital 


when 


value will not ex 


such pre ferred sto k is issued 


“Hence, the question is answered in the 


affirmative. 


“While no 


concerning 


. 
was asked 


specihc question 


certain other features relevant 


to this proposed amendment and issuance 


stock, it is considered appropriate to 
(1) When 
gets and sell 
stock, to doubt 
concerning possible application of Ch. 517, 
xcs and 


Securities 


ke certain further suggestions 


company ready to issue 


preferred remove all 


such proposed sale 


should be 


Commission 


issuance 


cleared with Florida 


(2) The words in the quoted 


Attorneys General 


part of $611.06, ‘and the holders thereof 
shall be entitled to receive, and the corpo 
pay thereon, a fixed 


I 


ration shall be bound to 
yearly dividend not 


eight per 
cent are construed to mean that the 
interest figure mentioned ts related to the par 


exceeding 


evidencing such preferred stock Chis is 
mentioned for the reason that it is not unusual 
in issuance of stock by an insurance com 
pany to require payment greater than the 
par value, the excess to go into surplus.” 

Opinion of the Florida Attorney General, No 


053-40, February 19, 1953. 


| EBRASKA—A foreign insurance com- 
| N pany may hold title to land and lease 
it for a long term to a manufacturing con- 
cern without fear of escheat.—The general 
rule regarding the acquiring of land by any 
incorporated in Nebraska 
is contained in Section 76-420 of the Revised 
Statutes of Nebraska. 
are prohibited by this section from acquiring 
title or 
per 10d 


ce rporatic mn not 
Foreign corporations 


real estate for a longer 
this 
situation a county attorney sought the opin 
ion of the Attorney General on the following 
matter 


\ local 
tered into 


holding any 


than five years. Because of 


nonprofit civic organization en 

an agreement with a foreign manu 
facturing corporation to build a manufacturing 
plant on land that is not within the territorial 
When the plant 
is completed it is contemplated to turn the 
legal title to the real estate over to a foreign 
which 
a long-term 


limits of any city or village 


give the 
The 


will continue to be used for manufacturing 


insurance will 


manufacturer 


company 
lease land 
after this conveyance. The county 
whether the land would 
to the state under Section 76 402, or whether 


attorney 
questions escheat 
it would come within the exception of Sec 
tion 76-413 of the Statutes of 


Nebraska 


The answer of the Attorney General 
stated in pertinent part: “Section 76-413, it 
that the 
facturing establishments must be erected and 


Re V ised 


will be noted, does not say manu 


maintained ky the owner real estate, 


or for his use, but merely that an alien or 


foreign corporation may acquire as much 


real estate as shall be necessary for the 
manufacturing 
should not 
statute unless it is there 
Franzen v. Blakli 


(2d) 833 


erection and maintenance of 
We 


language into the 


establishments. read other 


by reasonable implication 
155 Neb. 621, 52 N. W 


this 
maintenance 


281 


that as long as 


used for the 


“It is our opinion 


land is actually 





of a manufacturing establishment it is not 
liable to escheat to the state of Nebraska 
even though the owner title is a foreign 
corporation and is not engaged in operating 
the manufacturing establishment itself.”— 
Opinion of the Nebraska Attorney General, 
No. 25, February 25, 1953. 


( HIO—Unless there is a statute imposing 
tort liability upon the county or its offi- 
cials, county commissioners cannot purchase 
public liability insurance.—The question of 
commissioners are author 
ized to buy public liability insurance to pro 


whether county 
tect them from claims arising out of negligence 
in maintaining county bridges, 
was submitted to the Attorney General. Also 
submitted was the question of whether thes« 


roads and 


commissioners might purchase such insur 
ance on a building owned by the county of 
which part is used by the county agricultural 
agent and the rest leased to various agencie 
of the state and federal governments 


In his answer the Attorney General stated : 
“Under statute [Section 2408 of the 
Ohio General Code] a recovery against the 
county commissioners in their official capac- 
itv is permitted if a plaintiff received an 
injury proximately resulting from careless 


this 


ness or negligence in failing to keep a road 
or bridge in proper repair. 


“T direct your attention to the following 
language in Opinion No. 2995, Opinions of 
the Attorney General for 1931, page 303: 


~*it bas holding of 
this office that the premium on public lia 
bility insurance may lawfully be paid from 
public funds if there is a real liability to be 
insured against, but if 


been the consistent 


not, it is a sheer 
waste of public funds to pay such premiums 
liability that does 


on insurance against a 


not in fact exist 
The 


opinion, 


drawn from this 
followed and re 
a number of opinions in the 
past 25 years, was: “Inasmuch as the board 
of county commissioners are liable in their 
official capacity for the failure to keep roads 
and bridges established by the county in 
proper repair, | am compelled to advise that 
they may lawfully contract for and cause to 
be paid the premiums on policies or public 
liability 

bridges - 


conclusion to be 
which has been 


affirmed by 


insurance covering such roads and 


In regard to the second part of the ques 
tion it “At common law neither 
counties nor county commissioners are liable 
for negligence. It follows, therefore, that 
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was Said: 


any, must be imposed by stat- 


I find no statute which would 


liability, if 
ute. 
impose liability upon county commissioners 
for negligent maintenance or operation of a 
building housing offices such as you describe 


‘“é 


It is difficult to determine in what man 
ner the county commissioners’ common law 
exemption from tort liability is affected by 
the fact that federal and state bureaus and 
agencies space in a 
county 
tained by the public while upon 
ises, liability, if any, would rest upon the 
tenant. This rule is laid down in the case 
of Burdick v. Cheadle, 26 Ohio St., 393.”- 

Opinion of the Ohio Attorney General, No 
2406, March 24, 1953. 


rent a portion of the 


building. For injuries sus 


leased prem 


owned 


'TAH—The plan under consideration by 

a mutual insurance company effecting a 
conversion to a stock company was held 
lawful and equitable.—In answer to inquiries 
posed by the insurance commissioner, the 
Attorney General stated, although 
cash nor securities were paid by the policy 
holders of the former mutual insurer for the 
capital stock they received: “It is the opin 
ion of this office that Section 31-9-32 was 
complied with. The plan of conversion was 
approved by the overwhelming majority of 
policyholders at a meeting duly called for 
the purpose. The such meeting 
sent to all policyholders was than 
adequate in informing them of the purpose 


neither 


notice of 
more 


of the meeting 


“Finally, the plan was approved almost 
unanimously by the policyholders and has 
since been ratified, again with little or no 
dissent. Such a showing by the persons 
evidence of the 
the plan. The fact 


than 18,000 poli \ 


directly affected is 


strong 


equity and fairness of 


that eight out of more 


holders voted against the plan should not 


he considered 


Absolute unanimity of more 
than 18,000 people for almost any purpose 
is impossible in practice. Indeed it is some 


what astounding that a much greater nun 

ber of policyholders did not vote against the 
plan. In the case of Shera v. Merchants Life 
Insurance Company, 237 Fed. 484, a plan of 
conversion was approved by the court even 
though it was admittedly not in conform- 
The court 


there refused to upset the plan at the behest 


ance with applicable statutes 
of a single policyholder where the rest of 
the policyholders had raised no objections.” 

Opinion of the Utah Attorney General, Feb 
ruary 9, 1953. 
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Changes in Accountants Liability 
Insurance Approved by Texas 


The filing made by the 
{ ompany, Ne W York, 


in the 


American Surety 


which made 


revisions 


accountants’ lability manual~ and 


policy has been approved by the Dexa: 


Board of Insurance Commissioners he 


h 
changes 1S 
Bulletin No 


l h states ! following 


iIntormatio1 mec ning these 
contained in 1 Casualty 
changes 


have be en m id 


insuring agreement has 
as follows: Delegated Wo» 
the Insured’ a used 1 
deemed te include 
emmy lovee 
orming accountit 
tax determinatio ork unde 
the Insured 
‘2. The condit 


Insurance-Rest« 


by including tl 


aggregate hi | 1 any yea! 


limit of Such automat 


optional coverage as respects 
accountants \ ‘ are als attorneys has 
been made in Change of Coverage Rider, 
Attorne The 


Insured 


reading as follows per form- 


; 1 +} : » 
ance oO! services DY tfc in his pro 


fessional capacity as accountant for others 


include le gal opinions 


shall be deemed to 


or advice, but not litigation, in connection 


with tax accounting methods 
id procedures, 


matters or 
provided the partner, ofh 
services 


cer or emplovee performing sucl 


is a qualified attorney. 


State Department Rulings 


the Schedule of Rates ] 
hed by (1) eliminating the 
\gents and the 
including a 


charge t 


charge of 10% 


premium 1or coverage 
scribed in Paragrap! 


iving, under ‘Discounts’, a g al 


% on the final premium « 
and including $200,000.00) policies 


‘ 


iles rates apply 


Mare h 


eflective prior Marc! 


effective on or alt 


rsed 


New York Revises Regulation No. 22 


\ new Regulation Number 22 superseding 


the t regulation of the same number 
announced by the New York 
Department This regulation 
March 18, 1953, but 
have been 
March 18, 1953, may 
il July 1, 1956, without 

e provisions of subsections 


164 or the Ni \ 


rine. 


has been 


Insurance 


s effect on 


rorms 


that could issued immediately 


before still be issued 


being subject 
; ; 


section 


Law. 


‘ 1 
This new regulation applies to all fra 


ternal benefit societies that accident 
and health, total and permanent 
bens nts hos 1 


accident and health cert: 


are re produced belo \ 


write 
disability 
and annuity 


ortions that 


relate to 


Every authorized society doing bus 
New Y ork 


avment of 


itself 
Health 


which obligates 


Accident and 
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benefits is required to issue a certificate of 
insurance covering such benefits to each 
member who becomes insured on and after 


July 1, 1943. 


Accident and Health 
insurance certificates issued or delivered in 
this State by any fraternal benefit society 
providing benefits described in Clauses (b), 
(c), (d) or (h) of subsection 1 of Section 
453 of the Law, shall 
in substance to the provisions of 
tions 2, 3 and 5 of Section 164 of said law, 
except as follows 


“B. The forms of 


Insurance conform 


subsec- 


“(1) Wherever required the word ‘cer- 
tificate’ or any appropriate designation may 
be substituted for ‘policy’, the words ‘in- 
sured member’ or any other appropriate 
designation may be substituted for ‘insured’ 
and the word other 
language appropriately indicating required 
payments by insured members may be sub- 


stituted for ‘premium’, 


‘ ’ 
assessment or any 


“(2) It shall be 
with clause (1) of subsection 2 if the cer- 
tificate indicates the of premium 
payable by the insured, provided that it is 


a sufficient compliance 
amount 


also recited that such insured shall be obli 
amounts re- 
and 
society then in force or 


gated to pay additional 
quired pursuant to the Constitution 
By Laws of 


any 
such 
thereafter lawfully enacted. 


“(3) Paragraphs (3) and (7) of subsec 
tion 2 shall be inapplicable. 


**(4) 


“*This certificate, 


The following words: 


together with any rid 


ers or endorsements attached hereto, the 


articles of incorporation, constitution and 
by-laws of the society, and the application 
and declaration of insurability, if any, at 
tached shall constitute the entire 
contract of insurance, as of the date of 
and the in- 
may be law 


here to, 
between the society 
member, 


issuance, 
sured except as it 
fully modified by any changes, additions or 
amendments to said articles of incorpora 
tion, constitution or by-laws duly made or 
enacted subsequent to the issuance of this 


certificate.’ 
“Shall be substituted for 


“*This policy including the endorsements 
and the attached papers, if any, constitutes 
the entire contract of insurance.’, as speci- 
fied in 
tion 3. 


Required Provision (1) of subsec- 


“(5) An appropriate rephrasing of Required 
Provision 9 of subsection 3, in accordance 


with the Society’s Constitution and By-Laws, 
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-of the Insurance Law, 


within the limits provided in Section 454 
will be permitted. 


“(6) The words: 


Unless the insured makes an irrevoca- 
ble designation of beneficiary’, as contained 
in Required Provision (12) of subsection 3, 
shall be omitted. 


“(7) In all certificates using a provision 
as specified in Other Provisions (1) of sub- 


section 3, requires a 


wherever a 
uniform payment from all insured members 


society 


regardless of classification of occupation, 
and pro rates benefits in event of change 
of occupation upon a basis of a percentage 
of the benefits payable, appropriate r« 


phrasing of such provision will be permitted 


“(8) Clause shall 
be inapplicable. 


(FE) of subsection 3 


“(9) The words ‘or if the insurer accepts 


a premium after such date’, as contained 


in subsection 5 shall be inapplicable. 


“C. Approval will not be granted to any 
form in which the provisions do not appear 


in the following general order: 


“Insuring Clause 


“Benefits 

“Exclusions and Reductions 
“Required Provisions 
“Other, Additional, 


General Provisions 

“NOTE 
at the beginning or end of the cer 
The Signature or Attestation Clause 
may be placed at the end of the certificate 
or at the bottom of its first page.” 


with 


Miscellaneous 


The Consideration Clause may 
appeal 


tificate 


concluded the fol 


total and 


Che regulation 


lowing in regard to permanent 
benefits: “The form 
disability benefit 


supplemental to 


disability, and annuity 
of total and permanent 
provisions contained in or 
life insurance or 


annuity certificate 


this 


any 
delivered in 
benefit 
of subsection 1 of 


issued o1 state by any 
under clause (f) 
453 of the In 
and permanent 


in a lump sum, 


society 
Section 
Law, total 
disability benefits payable 

shall conform to the requirements and pro 
hibitions of subsections 2 (a) (1), 2 (b) (1) 
and 2 (c) of Section 158 All provisions 
for total disability 
whether 


fraternal 


surance except 


and permanent benefits 


payable in a lump sum or other 
shall be governed by the requirements 
Section 458 and by 


the incontestable clause applying to the life 


wise, 
of subsection 2 (f) of 
insurance o1 provisions of the cer 
total and permanent 
permit a 


annuity 
tificate, except that the 
disability three 


provision may 


instead of two year period of contestability.’ 
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On Handling Doctors 


The Medical Aspects of Negligence Cases 
Charles Kramer. Practising Law Institute, 
57 William Street, New York 5, New York 
1953 


60 pages. $2 


The book is one of a series on trial prac- 
tice that will be helpful to those attorneys 
who either are facing the prospect of inter- 
rogating a medical expert in court for the 
first time or 


memory 


who wish only to refresh their 


The various medical aspects of a 


negligence case are considered, and sugges 
their 


the author’s personal expr 


handling based on 
1 rience How 
Mr. Kramer recognizes that the methods he 


suggests are not the only ones 


tions are made for 


ever, 


How to Make It Last Until Death 


Estate and 


Gordon 


('nderstanding Federal Income, 
Gift Taxe 
James ( 
Roslyn, New 


(,eorge Byron and 


W riggins. 
York. 
Executive Pay Plans 1952-1953 
Casey and J. K. Lasser 
Inc., Roslyn, New York 
$12.50 
You, Your Heirs 


Byron 


Business Reports, Inc., 
1952. 166 pages. $7.50. 


William J. 
Business Reports, 


i 
1952 160 pages. 


yur Estate 


Business 


and Y: George 


Reports, Inc 
1952. $7.50 


(sordon 


Rosly n, Ne W York 


“A penny 
Franklin 


saved is a earned.” 
didn’t know how well 
uttered this bit of phil 
osophy, but in this day 


penny 


Benjamin 


] when he 


1 
le spoke 


with taxes as high 


as they are and inflation a constant threat 


a penny saved is mdeed one dearly earned 


with sweat, and study Here are 
three You supply 


the sweat and the worry will come naturally 


worry 


publications for study. 


Books and Articles 


The full tit f t first is Understanding 
Federal Income, > and Gift Taxes with 
Special Applicati Annu 
tles It is in ; & x 3] 


attractively lo oth 


a leatherette bind 


Insurance and 
inch format, 
sides of the 
papel and 


and written 


Botl 
Benefit 


ing his designed 
authors 


Life 


for the advar 
are associated w 


Insurance Comps 


The report falls oO ir main divisions 
gives the highlights of the tax 


and pudi ial 


Che first 


structure procedure; the sec 


(book one) confines its subject 


ok two discuss 


q he book Is user 


can College of Life 


The second public: 


Plans, is also attractive] 


inch paper al dl 


building of a1 
| 


cussing such art 


contracts, 


] 
pians, 


pensio 
stoc k optio1 
combinations 


booklet 


1] 
leatures, a ludes 


and 
teresting 
ments such as tl 

Chrysler and about 100 others 


The fact is thi 
kept pace but 
to 60 per 

to keep uy 


cent 


mi business of 


capital values in his business, 





The $25,000 a year man has only $9,361 
left in real 1939 dollars after he’s put 
through the wringer of high taxes and in- 
flation. In 1939 he had $22,000 left. Today 
he has to earn $100,000 to have that much 
real buying power. Unless the executive 
who enjoyed a $25,000 salary in 1939 has 
been raised to a salary of $100,000 he’s lost 
ground. 


It is not a problem peculiar to bigness 
The small- and 
compete tor 


medium-size 
with 
which can pay 


Their solution is usu 


companies 


must men financially 


stronger companies more 


cash compensation 
ally in the direction of giving executive 
talent a and 


tive’s pay plan with the owner’s retirement 


stake integrating the execu 


and estate plan 


The third entitled You, You 
Heirs and Your Estate. It is not a tax 
manual nor a how-to-do-it. It is an attempt 
to help the property solve his owt 
problems by approaching 


study is 


owner 
them in 
fashion and by so conditioning his thinking 
take 
cided on the objective he 


orderly 


that he can counsel after having dé 


wants to carry out 


ARTICLES 


Articles of 
legal publications 


interest in other 


The Just Measure . . . The author, an 
assistant professor of law at the University 
of Miami, explains what personal-injury 
damage law attempts to accomplish. First, 
it attempts to “put plaintiff in the same 
would been in 
injured” and, second, it 


financial condition he have 
had he not 
attempts “to award him sums of money as 
‘compensation’ for his past and future men- 
tal and physical pain and suffering.” Every 
rule of law in this field from these 

with the exception of punitive 
The with an 
evaluation of the possibilities of recovery 
for medical bills, loss of earnings, impair- 
ment of earning capacity and the compensa- 
tion for the intangible—pain and suffering. 

-Daniels, “Measure of Damages in Per- 
sonal Injury Cases,” Miami Law Quarterly, 
February, 1953. 


been 


flows 
two theories 


damages article continues 


Pound on Legal Liability . . . The noted 
dean emeritus of Harvard Law School 
traces the theory of legal liability from the 
time when the law represented the desire 
to wreak vengeance to the present-day 


286 


concept of compensation without regard to 
fault. It is pointed out in this article: “It 
instead of with the 
begin with the 


beginning individual 


free will we wants of 
expectations 
society, we reach certain presuppositions o1 
jural postulates of life in such a society 
and can frame a consistent theory of lia- 
bility upon them.” However, it is further 
that “much at least of the 
laudable humanitarian program seems beyond 
practical attainments through law.”—Pound, 
“The Development of Legal Liability,” 
NACCA Law November, 1952 


involved in life in civilized 


pointed out 


Journal, 


New Jersey Fire Coverage . . . The 
case of Albert Goldman v. Piedmont Fire 
Insurance Company et al. is the departure 
point for a discussion of fire coverage where 
unrepaired damage has previously existed, 
under New Jersey law.—Jacobs, “Are You 
Covered?” New Jersey Law Journal, Janu- 


1, 1953 


uary 


The Prudent Man. . 


earliest law of 


The 


Was 


basic idea 
that if a 
person did an act which injured another 
he ought to pay for it, 


an innocent one. 


in our torts 


even if the act Was 


Gradually this was replaced by the idea 


that there should be liability only if the 


harm-productive act was intentionally or neg 
Thus, liability ensued onl 
from free-willing, or voluntary, conduct by 


y 


ligently done. 
a person who knew or should have known 
the nature of his act and, doing it volun 
have intended 
Simultaneously, the 
negligence and re 
lated plaintiff-faults as a bar to the injured 


tarily, might be deemed to 
its legal consequences. 
concept of contributory 
person's recovery were being developed, 
they likewise being grounded on the theory 
that 
make his own legal bed and then lie in it 
No one was much troubled by the fact that 
the legal test for 


to be an objective one 


man is a responsible creature, able to 


negligence shortly came 
what an 
prudent man would have done in the same 
or similar circumstances.—Leflar, ‘ Negli- 
gence in Name Only,” New York University 
Law Review, October, 1952 


ordinary 


Influencing the Jury . One of the 
most powerful nonlegal factors which tends 
to result in verdicts contrary to the legal 
rules governing accident litigation is know- 
that the 
defendant is insured against an adverse ver 
dict. 
jury, the 


ledge, on the part of the jurors, 


Once this information has reached the 
no longer pictures before 
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him the individual defendant, but rather the 


financially responsible insurance company. 

The tremendous advantage to be gained 
by a plaintiff in having the jury apprised of 
the defendants’ insured status has caused 
some plaintiffs’ counsel to resort to a va 
riety of to communi- 
cate this information to the jury. In some 
jurisdictions, the plaintiff’s attorney is per 
mitted to ask a juror on his voir dire: “Are 
you employed by the X Automobile Lia 


bility Insurance Company?” Or the 


tactics—all designed 


ques 
“Are 


liability 


tion may be put even more generally 


you 


interested in any automobile 


insurance company?” 


A REPORT TO THE READER 


| 


(1) Commissions must be, in 


part, 


con 
performed in 


sideration for services to be 
the future; 

(2) There 
in the 


must not have been a change 
established method of accounting for 


commissions; 


(3) The arrangement for placing commis 
sions in escrow may not be voluntary on 
the part of the agency but must, apparently, 
be at the insistence of the insurance com 
pany for its protection. 

In view of the trend toward premium 
financing of term business, a similar prob- 
lem faces agencies. In 
the case of Keashey & Mattison Company 7 
U. S., 141 F. (2d) 163, has renewed impor- 
tance because of the analogy it presents and 
the fact it involved the 
tion form of 
will be 


this reason 


Under the contract between the plaintiff 
(a manutacturing 


view of this trend, 


Bancredit Corpora 
his 


some length for 


finance contract 


dealt with at 


deci 
sion 


and sales company) and 
latte: 


notes 


the finance company, the agreed to 
of home- 
owning purchasers of the plaintiff’s products, 


for which service the finance company 


discount, for applicators, 
was 
to make a charge of 7 per cent of the amount 
of the Payment of the 
notes by the makers was to be arranged on 
an installment basis 


notes so discounted 


Five of the 7 per cent 
charge made by the finance company was 
to go to the finance company as compensa 
its financing services and the bal 
ance (2 per cent) was to be placed in a 
reserve fund by the finance company to 
liquidate possible losses from uncollectible 
notes. The contract authorized the finance 
company to charge against the reserve fund 


any discounted notes of home 


tion for 
? 


owners delin- 


Report to the Reader 


It is definitely that nonlegal 
factors play an active part in determining 
the ultimate liability of a defendant. If 
judges are not to be mere automatons con- 
trolled by legal precedent, nonlegal factors 
must influence them in formulating new 
Only in such a manner can 
law adjust itself to the needs of society. If 
the law is slow in making that adjustment 
the jury will subordinate the 


clared legal rule to what appears to it to be 


essential 


legal rules 


judge-de 


compelling nonlegal factors.—Baer, 
‘The Relative Legal Rules nd 
Non-Legal Factors in Accident Litigation 

North Carolina Law Review, December, 1952. 


more 


Re le Ss otf 


Continued from page 228 


It further pro- 


enever the total 


quent tor 600 days or 
vided that wl 
should 


balan e 


more, 
reserve fund 

the unpaid 
f the outstanding discounted notes, 


exceed 10 per cent of 


such excess should be paid to the plaintiff 


it its option on January 3 of each year of 
the life of the contract and that, upon termi- 
nation of the and when all in 
stallment discounted had 


been liquidated in full and all sums due the 


agreement 
notes thereunder 


finance company had been paid, any balance 
fund 


The contract also con- 


remaining in the reserve was to be 
paid to the plaintiff 
tained an express assumption of liability on 
the part of the plaintiff to the finance com- 
pany for unpaid notes, in addition to the 
protection afforded by the reserve fund, up 
to 10 per 


discounted by the 


cent of the aggregate amount ot 


finance 


notes 


company 


under the agreement. 


taxable year did the 
fund exceed 10 per 
cent of the unpaid notes discounted by the 
Nor 


part of the reserve fund either paid 


At no time during th 
amount in the reserve 
finance company under the agreement 
Was ali\ 
or payable to the plaintiff during the taxable 
other hand, the 
amount of the delinquent notes was always 
than the amount of the fund 
during the taxable year, so that nothing was 


vear. On the aggregate 


less reserve 
paid, nor did anything become payable, by 
the plaintiff to the finance company during 
the taxable year on account of the plaintiff's 
assumption of additional liability for delin 


quent or unpaid notes 


The plaintiff, which kept its books on the 
accrual basis, did not show as an asset, and 
therefore did not reflect in its income, any 
part of the reserve for bad debts set up on 


the books of the finance company under the 
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Neither did the plaintiff include 
among its liabilities its possible liability to 
the finance company for delinquent or un- 
paid notes in excess of the reserve fund up 


contract 


to 10 per cent of the aggregate amount of 
the notes discounted by the finance company. 

The commissioner held that the reserve 
fund for delinquent shown by the 
books of the finance company ($25,812.56 
after a charge thereto of $3,980.23 for cur 
rently unpaid 
plaintiff accruable for the 


notes 


notes) was an asset of the 
taxable year in 
question and should have been so accounted 
for but that the plaintiff’s additional liability 
on account of the notes discounted by the 
finance company during the taxable year 
(namely, 10 per cent of $503,592.21 less the 
vas contingent and therefore 

Accordingly, the 
sioner recast the plaintiff's balance sheet for 
the taxabk 


the deficiency 


reserve fund) 
not accruable commis 
year and thereupon determined 
which led to the assessment 
payment giving rise to the suit 
this appe al below 
upheld the commissioner’s determination and 
the defendant. 


and tax 
invo'ved in The court 


entered judgment for 


Thus, the court below approved and fol 
lowed the commissioner’s rulings, namely, 
(1) that the 
the finance company was an accruable asset 
of the plaintiff for the year and 
should have been so reflected in its return 
that 


upon the plaintiff on account of delinquent 


reserve fund on the books of 


taxable 


of income and (2) no liability rested 
or unpaid notes over and above the reserve 
fund, which was accruable for the taxable 


year, 
The circuit court reversed, saying: 


“Tt is ‘the 
actual receipt’ of an amount 


right to receive and not the 
deter 
mined its accruability. But the right to re 


which 


before the 
right can be said to have accrued. Spring 
City Foundry Co. v. Commissioner, 292 U.S 
182, 184, 185, 54 S. Ct. 644, 78 L. Ed. 1200. 
Consequently, until the right to an amount 


ceive must have become fixed 


becomes accruable through the fixation of 
the right to 


no obligation to return it as income 


is under 
Other 
wise he would be required to pay a tax on 


receive, the taxpayer 


income which he might never have a right 
North American Oil Consolt 
286 U. S. 417, 423, 52 
1197. 


oing principles to the 


to receive. dex 
dated v. Burnet, 
S. Ct. 613, 76 L. Ed 

“Applying the foreg 
facts of the instant case, it follows that no 
part of the reserve fund was accruable as an 
asset to the plaintiff during the taxable year. 
Certainly nothing was payable to the plaintiff 


by way of reserve excess for there was none. 


288 


At no time was the reserve much more than 
half the amount of ten per cent of the notes 
Finance Company (the 
necessary before there 
could be any excess payable to the plaintiff). 


discounted by the 
amount of reserve 


And as to what was actually in the reserve, 
the plaintiff's right thereto was subject to 
the payment therefrom of all 
' Finance Company, which 
should become delinquent for a period ot 


notes, dis- 


counted by the 


sixty days or more, and all charges due the 
Whether the plaintiff 
would ever acquire a fixed right to receive 
anything from the fund 
tingent and unascertainable throughout the 


Finance Company. 


reserve was cCon- 


taxable year.” 

It would appear that these cases form a 
basis in law and fact for working out similar 
arrangements whereby the commissions on 
would 
pending the run-off of the 
So long as real conditions 


term business remain more or less 


in a “vacuum” 
policy 


and restrictions are imposed on the use and 


peri rd 


enjoyment of such commissions, tax deferral 
should be possible until release of the com- 
missions from the escrow or reserve account. 

A somewhat different 
sented in connection with so-called install- 
Basically, there are 
two major plans now in use, one involving 


situation 1s pre 
ment-premium plans. 


the installment-premium-payment endorsement 
whereby the agent collects the premium an- 
nually and deducts 
share of the commission 


therefrom his pro-rata 
This arrangement ts 
essentially the same as writing three- or five 
year 
deferred 

premiums. 
newal-plan endorsement, which plan involves a 


business, but the 
until receipt of the 
The other form is the annual re 


term commission 1S 


installment 


one-year policy subject to renewal so that each 


renewal is, in effect, the issuance of a new 


Similarly, the annual premium is 
withheld by 


In neither case should there be 


policy 
collected 
the agent. 


and the commission 


any serious question of the right to defer 
reporting commissions until actual receipt, 
even though the agency is on the accrual 
basis for tax purposes, since the right thereto 
is contingent upon payment of the premium 
This is not the same, however, as the accrual 
of a commission by an accrual-basis agent 
in dealing with yvear-end business included 
in the account current but which is not col 
lected until after the end of the year. Unless 
collection is extremely doubtful, it would be 
necessary to accrue this commission in the 
business is produced, even though 
1S postponed until 


A cash-basis agent 


year the 
receipt of the premium 
after the 
would report the commission only in the 


taxable year. 


year of actual receipt, however. 
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The Ghost of the Past 
Upholds Missouri Premium Tax 


When the Missouri Legislature in 1946 en- 
acted the intangible property tax 
repealed and re-enacted the section of the 


act, it 
law imposing the gross premiums tax of 
2 per cent on domestic insurance companies 
by adding to the section the proviso that 
the premium tax “shall be in lieu of all 
taxes upon intangible personal property 3 


The proviso was later declared unconstitu 
tional and in the instant case, the plaintiff 
insurance company wanted to have the tax, 
itself, declared unconstitutional on the con 
that the of the 
were interdependent and that to in 
nullify 


tention several provisions 
Statute 
validate 


the statute im toto 


The 


repealed section in order to declare the tax 


one provision would be to 


court momentarily resurrected the 


constitutional. Assuming (without deciding) 
that the 
court reasoned that then the repealing clause 
and the 


have remained in force, and hence 


entire act was unconstitutional, the 


would also be invalid prior act 
“would 
sanctioned the assessment and collection of 
question.”—Missourt Insurance 
Company, Ini Morris, CCH Missourr TAx 


7 200-031 (Mo. S. Ct.) 


the tax im 


REPORT 


Insurance in Panarna 


The following résumé of the insurance 
Panama was prepared by the 
Insurance Staff, Office of 
United States Department of Com 


Washington, D, C 


industry in 
International 
Trade, 
merce, 

The basic statute providing for govern 
mental regulation of the insurance business 
No. 60 of 1938. The 
Commercial Code of Panama contains pro 


in Panama is Law 


visions which lay down the legal require 


The Coverage 


ments of insurable interest and like matters 
relating to the insurance contract as such. 
The Labor Code contains provisions specifi- 
cally applicable to workmen’s compensation 
insurance. 


Insurance companies may not operate in 
Panama unless authorized by the Ministry 
of Finance and Qualifying de- 
The deposit for fire 
insurance is $100,000, of which sum’ at least 


‘Treasury 
posits are required 
one half must be in cash; the rest may be 
either Panama Government bonds or local 
corporate securities approved by the min- 
istry. The deposit for workmen’s compensa- 
tion insurance is $50,000 cash or government 
and all other 
branches, including life insurance, is $50,000 


Deposits are held by the national bank. 


bonds. The deposit for any 


Sad 
cash. 


Minimum capital, reserve and investment 
fixed by law 
fire insurance. Domestically incorporated fire 


requirements are only as to 
insurance companies and local branches of 
foreign companies writing fire insurance in 
Panama are required to have minimum 
capital of $150,000. requirements 
At least 40 per cent of profits 
allotted to until the re- 
serve fund reaches $250,000, then 30 per cent 
of profits until the $500,000 
and 20 per cent thereafter 


Reserve 
are as follows 
must be reserves 
fund reaches 

The meaning of 
Law 


“profits” in this context is defined by 


No. 60 


At least one half 
ot fire insurers must be 


of caiptal and reserves 
invested in the fol 
investments: real property, 
bonds 
government 


deposit is considered a 


lowing mort 
local 
quali 


invest 


issued by 
The 
local 
ment and is counted as part of capital and 
this purpose. The 
capital reserves 


and stocks 


gages, 
companies, bonds 


lying 


reserves tor 
half of 


remaining 


one and may be 


placed in accounts with banks in Panama. 


Permission to keep a greater portion of 
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PERSONS AND EVENTS 


The eighty-fourth annual meeting of 
the National Association of Insurance 
Commissioners will be held June 8-12 
at the St. Francis Hotel, San Francisco, 
California. 

The summer schedule for the law- 
science short courses on “Legal Medicine 
and Elements of Medicolegal Litigation’”’ 
conducted by the Law-Science Institute of 
the University of Texas under the direc 
tion of Dr. Hubert Winston Smith is as 

San Francisco (basic course 
Palace Hotel, July 11-18; Chicago 
Palmer House, 
(basic and ad 

Astor, August 


course 158 


follows 
only) 
(basic course only) 

August 1-8; New York 
courses) Hotel 


The 


vanced 
29-September 5 
into a medical portion and a 
portion. The registration 
fee for the first is $55; for the second, 
$40; or for both, $75 Requests for 
further information as well as applica- 
tions tor registration should be addressed 
to Dr. Smith in institute, 
Austin 12, Texas. 


basic 
divided 
trial-practice 


care of the 


The fifty-second annuai meeting of the 
Health and Accident Underwriters Con 
ference will be held at the Drake Hotel, 
Chicago, May 4-6. 

The University of Mississippi will hold 
Planning Conference on May 
Alumni House on the 
The 


needs of 


an Estate 
1-2 in the 
university 


new 

program is 
attorneys, ac 
and life 
The registration fee 


campus 
geared to the 
countants, trust officers msur 
ance underwriters. 
of $10 will include the cost of a banquet 
Applications for registration should be 
sent to the Department of Conference 
and Institutes, University of Mississippi, 
University, Mississippi. 

Institute will con 


taxation and 


The Practising law 
duct a full-day forum on 
uses of life insurance in estate and busi 
April 11, at the Hotel 


ness ’ 


planning, 


funds in bank accounts may be granted by 
the Ministry of Finance on a showing that 


safe investments are not available 


Foreign insurers are required to appoint 
an agent in Panama empowered to conduct 
the company’s local business and to repre 
Such 
agents are required to be licensed. An official 


sent it before the Panamanian courts. 


known as the Superintendent of Insurance 
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Statler, New York City 
for the forum may be made at the office 
of the institute, 57 William Street, New 
York City. 

The National Association of Public 
Insurance Adjusters will hold its third 
convention at the Edgewater 
Hotel in ¢ hicago, June 17-19. 


Registration 


annual 


Be At h 


The Conference of Mutual Casualty 
Companies will hold a management con- 
ference for officers and executives, June 
1-24, at the Hotel Park Place, 


City, 


Traverse 
Michigan. 


\ workshop seminar for corporate in 
surance buyers will be sponsored by the 
\merican Management Association, April 
8-10, at 330 West 42nd 


in its headquarters 
Street, New York City. 


The establishment of a New England 
Area Association of Life Underwriters 
under the National Association of Life 
Underwriters will be considered at the 
New England Management Conference, 
which take Swampscott, 
Massachusetts, on The 
posal was first discussed by representa 


will place at 


May 7. pro- 
tives of the seven New England General 
Agents and Managers Associations at a 
meeting in Boston on February 18. A 
committee, appointed to study the feasi- 
bility of such an association, will make 
its report at the May 7 


The State Mutual Life 
Company of Worcester, Massachusetts, 
has joined the Health and Accident Un 
derwriters Conference. 


conference. 


Assurance 


Recent additions to the membership of 
the Bureau of Accident and Health Un 
derwriters are the Home Life Insurance 
Company, New York, New York; the 
Union Casualty & Life Insurance Com 
pany, Mount Vernon, New York; and 
the State Mutual Life Assurance Com 
pany, Worcester, Massachusetts 


lic enses, 
Agents 
The 


exercises 


is charged with the issuance of 
appealable 
bond ot $1,000 


Insurance also 


and his decisions are 
are required to post 

Superintendent of 
other functions of a supervisory nature, 
including making inspection visits to insur- 
ance offices and agencies. Insurance com- 
panies are required to submit to the super- 
intendent each quarter a report of the amount 


of insurance sold, premiums collected, losses 
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paid, claims received and amount 


surance placed abroad 


Insurance bought | yersons com 
| 


resident in Panama from 11 
1 


not authorized by the Ministry of Finance 


panies surers 
is subject to a special 50 per cent premium 
bought 
Such 


transactions must be reported to the Super- 


tax (the premiunt tax on insurance 


from admitted insurers is 2 per cent). 
Insurance within eight days 
Violators may be fined up to $1,000 unless it 


superin 


inte ndent ot 


is proven to the satisfaction of the 
tendent that the 


not be obtaine d 


insurance involved could 


from an admitted insure1 


Domestic insurers may not reinsure abroad 


more than 50 per cent of assumed risks, 


although special authorization for a greate1 
amount may be granted by the Superintend 
4 Insurance. Panama has no exchange 
ol system and there are no restrictions 
on the exchange 


purchase of toreign 


transfer abroad of insurance premiums 


Automobile damage 


is compulsory. Car 


rroperty insurance 
I 


owners are required to 


take out such insurance in order to secure 


a license. This requirement was imposed by 
a 1941 decree 


cree permitted 


As originally issued, the de 
only 


automobiles against property 


domestic insurers t 


insure damag 


However, an amendment was adopted in 


1949 permitting all 


write 


' 


admitted insurers 


this business 


Consolidated over-all insurance statisti 
and results of insurance company operations 
According to 
locally in 


corporated insurance companies in operation 


in Panama are not available 
unofficial reports, there are four 
The three largest had an estimated nonlife 
1951 of $951,000, more 


than half of which was written by a single 


premium mcome in 


company. The fourth company was tormed 
in 1949 to 


insurance 


write workmen’s compensation 


There are no available estimates 


of business done in Panama by foreign in 
Authorized United States, 


and Canadian companies sell both life and 


} 


surers. British 


nonlife branches 


Workmen’s 


governed by the 


compensation imsuranc¢ 
Labor Code of 1947. Su 
following 


mining, transporta 


insurance is compulsory in the 


industries: construction, 


tion, gas and electric power, industries in 


which explosives or unhealthful substances 


are used, and any work involving the use 


of cutting, filing or crushing machinery 
Other employers, although liable for work 
accidents and occupational diseases, are not 


subject to compulsory insurance. The Labor 


The Coverage 


Code provides that workmen’s compensation 


insurance is to become a part of Panama’s 
system; legislation to this 
was proposed in 1950, but 


National 


social insurance 
effect 


approve d by the 


was not 
Assembly 


A social insurance system was introduced 
in Panama in 1941. The present governing 
legislation is Act No. 134 of 1943, as amended 
Insurance is provided against the risks of 
sickness, maternity, invalidity, old age and 
death. Social is compulsory in 
the districts of 


insurance 
Panama and Colon for all 
employees, public and private; elsewhere it 
only for employees 
\uthority to extend the area of compulsory 


President of the 


is compulsory public 


coverage is vested in the 


Republic. 


The Social Insurance Fund, an autono 


mous agency under the 
t the Ministry of 
and Public 


+} 


rie program 


general supervision 
Social 


Health, directs and administers 


Labor, Insuranee 


Employers and employees 
each contribute to the fund at the rate of 
} per cent Of wages The government also 
makes a small contribution and turns over 
to the fund the proceeds of a tax on liquor 
In the VCal period 1941-1951, the fund 
ot $46 million, 
were $48 


had a total reported income 


whil million. By 


5 


expenditures 


law, the fund may invest up to per cent 


of its capital in industrial undertakings, pro 
vided it does not put up more than 25 per 
cent of the capital of any single investment 
rhe fund may also invest in housing con 
struction loans and mortgages. Remaining 


tund assets may be invested in property 
required for the services of the fund, such 


as hospitals, clinics, ete. 


N THE CANAL ZONE the insurance 
business is supervised by the Office of 
the Governor Insurers 


may not operate 


Title 3 
contains the law 


having been authorized. 
Canal Zone Code 


concerning the ig Of insurance com 


without 
ot the 

panies. ‘There is a deposit requirement of 
$10,000 in “cash or current marketable secur 
ities,’ which is held in trust by the Executive 
Secretary of the Canal Zone Government 


At the end of 1951, there were 27 author 
Canal Zone. All were 


American except for one 


ized insurers in the 
Canadian life in 
surance During 1951, total pre 
miums amounted to $1,136,035 ($312,600 life 
and $823,435 nonlife), while losses paid were 
$260,555 ($52,452 life and $208,103 nonlife). 
Nonlife premiums were largely from auto- 
mobile insurance ($653,338), with the next 
($60,320), 


company 


largest branches, surety bonds 
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workmen’s compensation ($53,481) and fire 
($21,275). The relatively small amount of 
fire insurance written is explained by the 
fact that practically all structures in the 
Canal Zone are owned by the Government 
of the United States and are not covered by 
fire insurance. Life insurance in force at 
the end of 1951 totaled $12,233,243, made up 
of 3,392 polic 1es 


Insurers’ Second Injury 
Liability Set in Connecticut 


added itself to the list 
of states where successive insurers are both 
held liable in cases of second injury under 
workmen’s compensation laws. “Common 
sense and fairness” were held by the court 


Connecticut has 


to support the commissioner’s award against 
both insurers. 


In the particular case, a worker with a 


congenitally weak back, making him sus 
ceptible to injury, suffered a reopening of a 
ruptured disc four years after the first in 
jury from which he had recovered to the 
point of having a residual permanent dis 


ability of 15 per cent. 


Both insurance companies involved wanted 
the other to pay the full amount of the 
award. The first insurer argued that the 
second accident constituted an intervening 
cause absolving it from liability. On the 
other hand, the second insurer argued that 
the second injury did not constitute a new 
accident under the terms of the Workmen’s 
fJoth arguments were 
disposed of by the court. Controlling the 
decision were the conclusions that the sec- 


Compensation Act. 


ond injury was a duplication of the first 
and that both 
tributing causes of the employee’s disability 
after the date of the second injury. 


accidents were equal con- 


In Massachusetts and Michigan, it has 
been held that the second insurer is entirely 
liable in such a situation. The Connecticut 
court, however, followed the rule adopted in 
New York, Minnesota and Arkansas.—Mund 
v. Farmers’ Cooperative, Inc., CCH Worx 
MEN’S COMPENSATION LAW Reporvs J 2509 
(Conn. S. C. of Err.). 


Pension Plan Guide 


In the 
the policy of granting an income tax exemp 
tion to employees’ trusts which are part of 
stock bonus, pension or profit-sharing plans, 


years following the adoption of 


questions by planners regarding qualifica 
tion settled by a number of 
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were rulings 


which were issued from time to time. Now 
a qualification guide has been issued which 
sets forth the rules that have been developed 
and codifies a number of the various Bureau 
of Internal Revenue individual releases. Since 
the guide follows the regulations closely, we 
are summarizing it here: 

Discrimination in favor of one group of 
way will 
render the plan ineligible for tax exemption. 


employees over another in any 


The income tax exemption stems, of course, 
from meeting the requirements of Section 
165 (a) of the Internal Revenue Code. A 
trust to be exempt must be part of a stock 
bonus, pension or profit-sharing plan estab- 
lished by an employer for his employees. 
Any plan 
wage plan will not qualify. 


which is primarily a dismissal 


The plan must be for the exclusive benefit 
of the employees or their beneficiaries. Con- 
sequently, partners are not eligible to par- 
ticipate in a plan since they are employers. 
There is no objection to attorneys or other 
professional people and insurance agents being 
eligible to participate in the plan if they 
meet the test of “employee.” Stockholders 
who are bona fide employees may participate 
in the plan to the same extent as other em- 
ployees. However, the plan will be scrutinized 
for any kind of devices which are a cover-up 
for a transfer of profits. 

Employees must have the right to desig- 


nate their own beneficiaries without restric- 
tions or advice of advisory committees, The 


plan, however, may provide that, in the absence 
of a designation by the employee, payment 
in the event of death will be made to certain 
stated beneficiaries, in order of priority, such 


as spouse, children, parents, brothers and 
sisters, or to the estate of the deceased. A 
plan, however, may provide that amounts 
allocated to an employee and standing to 
his credit at the time of his death shall be 
paid to his estate. In such case the right of 
designation of a beneficiary is reserved to 
the employee since he can name a beneficiary 
by will with respect to such credit. 


Any acceptable plan must be a permanent 
and a con*inuing program. A plan which is 
set up during vears of high tax rates and is 
abandoned without a valid business reason 
when profits fall off is not eligible for tax 
exemption Also, especially in the case of 
a pension plan under 
funded for employees, in whose favor ‘dis- 


which benefits are 


crimination is prohibited, at a higher rate 
than for other employees, if the plan is dis- 
continued before ample provision for compar- 
able benefits is made for such other employees 
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it will be deemed, from its inception, not to 


have been a bona fide program for the ex- 


clusive benefit of employees in general. 


The plan must be a formal plan—that is, 
one evidenced by docu 
ments which set forth the terms of the plan 


executed written 
—and it must be communicated to the em 
plovees The most effective way of doing 
this is to furnish each employee with a copy 
of the plan, but, where this is not feasible, 
various substitutes which still communicate 
the salient a pe 
riod—for example, a booklet may summarize 


features may be used for 
a plan or a notice may be posted on the 
bulletin board stating that a plan has been 
established, and setting forth the type, the 
eligibility 
benefits, whether employees are to contrib- 


requirements, a synopsis of all 


ute and, if so, the amount of contributions, 


vesting provisions, and, if a profit-sharing 
or stock bonus plan, thi 
bution commitment, and 


copy of the complete pl: 


employer contri 
a statement that a 
in may be inspected 
at a designated place on the company’s prem 
ises during specified times. 


A plan which is intended to qualify for 
tax exemption discriminate it 
contributions or benefits in favor of officers, 


must not 


shareholders, supervisors or highly compen 
sated employees as against other employees 
either within or without the plan. For ex 
ample, a profit-sharing plan which provides 
employer allocations of 20 per cent of com 
pensation for participants who are within a 
group in whose favor discrimination is pro 
hibited, and only 10 per cent for all other 
participants will not be okayed by the Bu 
reau of Internal Revenu 


Funds under a qualified plan arising from 
forfeitures because of termination of service, 
or other reason, must not be allocated to the 
remaining participants in a manner that will 
effect the prohibited discrimination. What 
ever provision is made for absorbing forfei- 
tures under a stock bonus or profit-sharing 
plan, discrimination must not result 


Contributions or benefits for the respective 
participants may vary, provided that the plan 
in its over-all operations doc gt discriminat 
officers, etc In 


benefits in a profit-sharing plan may vary 


in favor of some cases, 


by reason of a distribution formula which 


takes into consideration years of service. 


The law does not require that an employee 


be granted immediate vested rights in his 


employer’s contributions as a condition for 


qualification of a plan, and many provisions 


for vesting are in use, ranging from complete 


and immediate vesting through different form 


The Coverage 


of graduated vesting, upon completion of 
stated service or participation requirements, 
to no vesting until attainment of normal or 
stated retirement age. 


\ satisfactory vesting provision will of 
necessity depend on the facts in the particu 
For example, a company 
which ordinarily employs few people obtains 


lar case involved. 


a defense contract, engages a larger numbet 
of employees to work on such contract, estab 
lishes a plan under which all employees are 
eligible to participate, makes contributions 
on the basis of all employees, but vested 
rights are not granted until normal retire 


addi 
work on the 


ment age, and it has no need for the 
tional employees except for 
defense contract. It is apparent that upon 
defense contract, if an- 
the additional 


employees will be released and whatever cred 


termination of the 


other contract is not obtained, 


its may have inured to them under the plan 
will be forfeited 
a plan is not warranted unless satisfactory 


\ favorable ruling on such 


provision is made for effectuating benefits 
to all covered employees. This may be ac 
complished, for example, by granting fully 


vested rights after a reasonable waiting period 


\ plan will not qualify for tax exemption 


unless an employee who has reached the 


normal retirement age (in a pension or an 
' : 


nuity plan) or the stated age (or other defi 
nitely determinable event has transpired, in 
a profit-sharing or stock bonus plan), and 
has satisfied any reasonable and uniformly 
applicable requirements as to length of service 
or participation, is permitted to receive the 
benefits under the plan without the consent 
of the employer. This, however, does not 
preclude a provision for discontinuance of 
benefits to a retired employee for cause, which 
must be distinctly specified, such as, for ex 
ample, taking a position with a competitor 
of the employer or divulging the employer’s 
trade secrets to competitors. Similarly, pro 
vision may be made for the granting of less 
liberal rights under such circumstances 
Provisions for the vesting of rights in em 
ployees, however, must not discriminate in 
favor of officers, shareholders, supervisors 


er highly compensated employees 


In pension and annuity plans which ars 


based on a salary classification, that is, ex 


l employees earning less than a 
such as $3,000 or $3,600 


per annum, the benefits under the plan must 


usion Ol 


specified amount, 


integrate with those provided under the Social 


Security Act or similar public retirement plan 


The normal retirement age in a pension or 


annuity plan is the lowest age specified in 
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the plan at which the employee has the right 
to retire without the consent of the employer 
and receive retirement benefits based on service 
to date or retirement at the full rate set 
forth in the plan (that is, without actuarial 
or similar reduction because of retirement 
before some later specified age). Ordinarily, 
the normal retirement age under pension and 
annuity plans is 65, the same as the retire- 
ment age in the old-age and survivors in- 
surance provisions of the Social Security 
Act. A different age may be specified, pro 
vided that if it is lower than 65 it represents 
the age at which employees customarly retire 
in the particular company or industry and 
is not a device to accelerate funding. In 
profit-sharing or stock bonus plans, where 
there is a stated retirement age it is merely 
one of several events which may be desig 
nated as fixing the time for making distribu 
tions. Since the amount of the distributions 
is dependent upon profits, there is no defin 
itely stated rate of benefits payable at such 
age. Consequently, the stated retirement age in 
a profit-sharing or stock bonus plan does 
not have the same meaning as 
tirement age” in a pension plan 


“normal re- 


An employee must be permitted to retire 
and to commence receiving benefits payable 
when eligible; however, arrangements may 
be made for continued employment beyond 
normal retirement age. Whatever provisions 
are made, however, must be uniformly ap 
plied to all participants. 


Total compensation (which may include 
bonuses, commissions or overtime pay), basic 
compensation or regular rate of compensa 
tion may be used as a base in computing 
benefits and whatever is used must be uni 


formly applied to all participants in the plan 


If compensation is adjusted to favor one 
or a select few, the plan may become dis 
criminatory in operation. For example, under 
a 50 per cent fixed benefit plan, a $10,000 a 
year officer who fulfills all requirements fot 
retirement would be entitled to an annuity 
of $5,000, but if shortly before retirement 


his compensation is increased to $20,000 per 


winum his retiremeat annuity computed on 
final salary would be $10,000, or 100 per cent 
of compensation before the increase, whereas 
others would only be receiving 50 per cent 


Consistent and uniform bases of compen- 
sation for determining benefits under a plan 
are essential in order to preclude the pro 
hibited discrimination from materializing. 


Plans may include various modes of set- 
tlement for payment of benefits under the 
plan if, in determining the mode used in any 
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particular case, a more favorable treatment 
is not provided for employees who are officers, 
etc., than for other employees, and further, 
if, upon retirement, each participant is en- 
titled to a fully vested right in the amount 
which has been accumulated for his benefit 


Taxability of Trust Plans 
for Employees Clarified 


Section 165 (a) of the Internal Revenue 
Code exempts from income 
certain pension, annuity, profit-sharing and 
There is a catch 
to this boon, however. Meeting the “ifs” in 
the section is tricky business, and employers 
have never been able to feel quite secure 
in claiming the exemption for such trusts. 


federal taxes 


stock-bonus-plan trusts. 


It was, therefore, good news last month 
when the Bureau of Internal Revenue an- 
nounced, in Revised Ruling 28, IRB 1954-6, 
44, a procedure by which advance rulings 
on the taxability of such trusts can be ob- 
tained from local directors of internal revenue 

The 
propose d 
The bulletin describing the procedure gives 
complete details on the manner in which 
applications for advance rulings are to be filed. 


rulings are available for 


as well as 


advance 


trusts existing ones 


While taking advantage of the advance 
ruling procedure is not obligatory, an em- 
ployer desiring to get the maximum allow- 
employee’s trust 


able deduction on an 


should do so. 


Bureau Rules on Insurance 
Bought Through Profit-Sharing Fund 


In two special rulings the Bureau of In- 


ternal Revenue has recently issued the tol 


lowing general rules concerning the effect 
of ordinary life insurance policies purchased 


through a profit-sharing fund: 


If the trustee is made the owner and 
investment 


“(7) 
beneficiary, there is simply an 


ot fund assets; and 


“(2) If the trustee is the “owner” but not 
beneficiary, if he 


the policy, there is a distribution resulting 


is neither, or if he assigns 


in income to the employee.” 


Che Bureau preferred to use the general 


primary purpose” test instead of a sug- 
gested rule-of-thumb test by which the cost 
of life insurance would be considered “in- 
cidental” to an annuity-type contract if it 
third or the contribution 


made on behalf of the employee. 
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Y io Dein Gh oS 
‘ Selected Decisions 
- from All Jurisdictions 


NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Railroad Liable as Bailee 


That the plaintiff left her suitcase with the 
defendant for safekeeping and not for 
transportation in interstate commerce was 
the correct finding under the facts of this 
case, the Connecticut court rules. 


the 
from Meriden, 


plaintiff bought a ticket 
defendant intending to travel 


Fall 


issued plaintiff 


The trom 
Massachusetts. 
tu ket 


1 


nour 


Connecticut, to River, 
The defendant 
necessitated a transtfe1 


New 


arrived in 


which 
lay 

plain 

incident 


and a one 


over in Haven, Connecticut. The 


tiff New 


and when approached by one of the 


Haven without 
de fend 
with 
the admonition that he return it at the train 
Fall 


However, the 


ant’s redcaps, surrendered her luggage 


leaving for River in about one hour 


baggage was lost through 


the negligence of the defendant’s agents 
and returned to the 
proved value of the 


the defendant 


was not plaintiff. The 
was $615, | 

pay’ the plaintrff 
more than $25 because tariff filed with 
the Interstate Commission lim 


ited the railroad’s liability to $25 unless the 


luggage yut 
refused to 
the 


Commerce 


passenger declared in writing that the bag 
gage had a There was no 
evidence that the plaintiff paid or intended 
to pay for the baggage. 
The redcap did not issue any check. The 
plaintiff did not make any written declara 
that 


greater value 


handling of her 


tion her baggage was ot any greater 


Negligence 


than $25 make 


her 


fact, did 
redcap 


and, in 


declaration to the 


value not 


any as to 
baggage’s worth. There were no signs posted 
the 


that 


calling 
the tact 
liability was limited by any 
The plaintiff had no 
tariff limiting liability. 


at any point attention oft 
the defendant's 
tariff schedule 


know ledge of any 


pas 


sengers to 


‘The trial court concluded from these facts 
that the luggage was left with the defe ndant 
for safekeeping and not for transportation in 
interstate commerce, the reiore, the defend 
was to be determined by the 
laws of Connecticut pertaining to bailment. 
From the judgment for the plaintiff for 
$615, the defendant appealed contesting the 
trial that the plaintiff's 
baggage was not in interstate commerce 


ant’s liability 


court’s conclusion 


The majority of the upper court (3 to 2) 
was in this the 
was pointed the 
tech 
a practical 


finding by 
that 
not a 


agreement with 
court It 


“interstate 


trial out 


term commerce” is 
nical legal conception but one of 
The remarking 
trial court’s finding “describes the 
journey Meriden to Fall 
continuous It was 
New 
when 
the plaintiff started to board the train which 
would take her from New Fall 
River. Her journey, so appears 
from the facts before us, intrastate 
This being the the court felt that 
the defendant should be held liable as “an 
ordinary bailee for the 
property lost.” 


nature 
that the 


pre pose d 


court continued by 
from 


River as not. being 
substantial time in 


It was to be resumed onl 


suspended for a 


Haven 


Haven to 
lar as it 
was 
case 


actual value 


The dissenting opinion based its disagree 
the that the facts of 
this case it could only be concluded that 


ment on point irom 


295 








THE GOOD ADVOCATE 


“In pleading he shoots fairly at the 
head of the cause, and having fastened, 
no frowns nor favours shall make him 
let go his hold. Not snatching aside 
here and there, to no purpose, speak- 
ing little in much, as it was said of 
Anaximenes, That he had a flood of 
words, and a drop of reason. His 
boldness riseth or falleth as he appre- 
hends the goodnesse or badnesse of 
his cause.”—Fuller, The Holy State 
and the Profane State (1642). 


“the plaintiff continued as a passenger of 
the defendant in interstate commerce during 
all of the interval beween her arrival at 
the New Haven station and the departure 
therefrom and that the 
suitcase was incident to her status as such a 
passenger.”—Nothnagle v. New York, Neu 
Haven & Hartford Railroad Company. Con 
necticut Supreme Court of Errors. Novem 
ber 25, 1952. 1 NeGuicence Cases (2d) 630 


k sss of her 


Government Liable for Child's Fall 


The Third Circuit decides that while the 
government, was not liable for the plain- 
tiff’s fall from the Coast Guard tower 
under the doctrine of “attractive nuisance,” 
it was liable in the light of Strang v. 
South Jersey Broadcasting Company. 


Was the trial judge correct when he com 
mented that this was a perfect case for the 
application of the “attractive nuisance” doc 
trine and since under the applicable law, 
New Jersey’s, this doctrine had no validity, 
the plaintiff's recovery was barred? 


The facts were these: The plaintiff was 
a seven-year-old child who trespassed upon 
a tower built by the United States Coast 


land New 


The tower was erected on a beach 


Guard on owned by a Jersey 
borough 
that was immediately adjacent to, and easil 
accessible from, a boardwalk. After the end 
of World War II the Coast Guard ceased to 
use the tower and therefore put a chain 
a “no trespassing” sign at 
Both chain and sign disappeared 
within a short The trial judge did 


not find that actual notice was given to the 


around it with 
tached. 


time. 


Coast Guard that the tower was being used 
asa playground by the neighborhood chil- 
dren but concluded: “The use of the tower 
as a playground was so open and notorious 
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that the United States Government should 
have had notice of the fact of its use in 
that respect.” 


The plaintiff was playing about the tower 
with several other children on the day of his 
accident. He fell as he attempted to get 
through a manhole to some auxiliary steps 
on the tower. Plaintiff brought his suit 
against the government under the Federal 
Torts Claims Act for the injuries he sus- 
tained in this fall. The trial judge ruled 
that the plaintiff could not recover with the 
noted in the first paragraph 
of this digest. 


observations 


The appellate tribunal began its review of 
remarking that the plaintiff's 
counsel was correct in his concession that 
before the case of Strang v. South Jersey 
Broadcasting Company, 9 N. J. 38, 86 Atl. 
(2d) 777 (1952), there would be no chance 
for the plaintiff to The court 
quoted the following from that case: “Where 


the case by 


recover. 


trespass upon the land is foreseeable, and 
the condition involves an unreasonable risk 
of death or serious bodily injury to the tres- 
passing child, the possessor of the land is 
Restatement of Torts, § 339. Habitual 
acquiescence in trespasses may well consti- 


liable 


tute license 


The court concluded that in the light of this 
rule, while the catch phrase, “attractive nui 
sance,” is not given weight as a doctrine of 
law in New Jersey, the plaintiff was entitled 
to the judgment.—McGill v. U. S. United 
States Court of Appeals for the Third Cir- 
1953. 1 NEGLIGENC! 


cuit. January 7, CASES 


(2d) 733. 


Contributed to His Own Demise 


The Oregon court rules that in accepting 
an airplane ride from a drunken pilot the 
decedent was contributorily negligent, 
thus barring the plaintiff’s recovery. 


The plaintiff's husband was killed while 
riding as a passenger in a light airplane 
owned by the defendant and rented to the 
decedent's host. The host was an experienced 
pilot and had rented planes from the de 
fendant on many previous occasions. Accord 
ing to the allegations of the plaintiff, on the 
occasion of the incident in question the host 
was visibly drunk. She further alleged that her 
husband was also intoxicated. The plaintiff 
brought her action against the defendant 
under the Oregon wrongful death statute 
stating that the defendant was negligent in 
permitting the host to operate an airplane 
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when the defendant knew, or should have 
known, that he was drunk. She maintained 
that this negligence in permitting the host 
to operate the plane in his drunken condition 
was the proximate cause of the decedent's 
death. The defendant's answer consisted of 
merely a general denial. The jury’s verdict 
and judgment were for the plaintiff. 


The reviewing court reversed this judg- 
ment on the ground that plaintiff's decedent 
was guilty of contributory negligence. It 
was pointed out that under the express pro- 
visions of the Oregon wrongful death stat- 
ute, the right of the personal representative 
of a deceased person to maintain an action 
under the statute is determined by whether 
or not the deceased person, had he lived, 
would have been able to maintain an action 
against the alleged 
wrong-doer for the same act or omission. 


for personal injury 
Further, there is an exception recognized in 
Oregon to the well-established rule that con- 
tributory negligence is an affirmative defense 
that must be specially pleaded or it is waived. 
This exception is to the effect that if the plain- 
tiff’s own evidence clearly shows contributory 
negligence on plaintiff’s part, as a matter of 
law, no recovery can be had by the plaintiff 
even though contributory negligence has not 
been specially pleaded as a defense. In fact, 
the court stated that this exception bars the 
plaintiff's recovery if the fact of plaintiff's 
contributory negligence is disclosed or put 
in issue by the allegations of the complaint. 


Referring to the facts of this case in order 
to resolve the problem, the court said: “It is 
that [the host] was guilty 
of negligence in operating an airplane while 
he was under the influence of intoxicating 
liquor. 


manifest 


$y voluntarily becoming a passenger 
[the host] 
[the host], was visibly intox- 
. . [the decedent] must 
be presumed to have acquiesced in such 


in the airplane operated by 
when he 
icated as alleged, 
negligent operation. As a matter of law, he 
failed to exercise that degree of care for his 
own protection that a reasonably prudent 
person would have exercised in like or similar 
contributory negligence. 


“Considering the nature of an 
and 


airplane 
what its entails, 


the above rule applies with particular fore: 


operation in the air 


to one who enters an airplane as the guest 
of a pilot 
Adair v 


intoxicated.”- 
Oregon Su- 


1 NEGLI- 


who is visibly 
Valley Flying Service 
preme Court. November 14, 1952. 
GENCE Cases (2d) 649. 


Negligence 


Landlord's Duty to Invitees 


The defendant landlord failed in his duty 
to the plaintiff, rules the Massachusetts 
court, by not keeping the steps in good 
repair and not furnishing proper lighting. 


A visit to her brother resulted in bodily 
injury to the plaintiff. She brought action 
against the defendant landlord, alleging that 
he had failed in his duty to the plaintiff to 
maintain the “common area in his control” 
in a condition free from defect and had 
failed to maintain proper lighting. The 
area complained of was the bottom outside 
front When the plaintiff's brother 
began his tenancy, these steps were in good 
condition and there was an overhead light in 
the inside front hall which threw light 
through a window onto the front steps. The 
brother had lived in the defendant’s apart- 
ment building for about 18 months when 
he first noticed that the bottom step was 
chipping off. This chipping became pro- 
gressively worse until at the time of the 
plaintiff's accident there was a break in the 
lip of the bottom step about a foot long 
and about one and one-half inches in depth. 
For approximately three months before the 
accident the inside overhead light had not 
been burning, and although the brother 
brought this condition to the attention of the 
landlord, the light was not fixed and was 
out at the time of the plaintiff's fall. When 
the plaintiff left her brother’s flat it was after 
7 p. m. and the front steps were clothed in 
darkness. She was unable to see the bottom 
step, “caught” her heel in the break in the 
step, tripped, fell and injured herself. 


step. 


The court affirmed the judgment for the 
plaintiff given by the trial court by reiter- 
ating this proposition: “The plaintiff must 
recover, if at all, on the familiar principle 
that, in the absence, as here, of express 
agreement, a landlord owes a duty—breach 
of which would constitute negligence—to a 
tenant, and to persons using the premises 
in his right, to exercise reasonable care to 
keep the part of the premises remaining in 
the control of the landlord in the condition 
witi respect to safety im whick they were, 
or to a person of ordinary observation 
would appear to be, at the time of the 
letting.” The court further held that there 
was sufficient evidence from which the jury 
could find that the facts of this case brought 
the matter within the above quoted 
and that the defendant failed in his legal 
duty to the plaintiff—McDonald v. Yogel, 
Massachusetts Supreme Judicial Court. Novem- 
ber 28, 1952. 1 Nearicence Cases (2d) 634. 


rule, 
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LIFE 


Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


War Clauses and Korea 


The Pennsylvania court decides that the 
Korean conflict is not “war” in the “con- 
stitutional” or “legal” sense of the word 
and, therefore, war clauses do not bar 
recovery under these policies. 


In two recently decided cases involving 
the interpretation of war clauses, the Penn- 
sylvania Supreme Court has announced that 
because of the lack of a declaration of war 
by Congress the action being waged in Korea 
is not to be considered “war.” These deci- 
sions represent the culmination of litigation 
that has 
JouRNAI 


Insurance Company, 15 Lire Cases 328, was 


been reported previously in the 


digested in the May, 1952 issue of the JourNAL 


at page 378 and Harding v. Pennsylvania 
Mutual Life Insurance Company, 15 
Cases 560, in the November, 1952 issue at 
page 777. Also of interest to those con- 
cerned with this problem is Robert B. Billings’ 
article, “Of War Clauses,” which appeared 
in the December, 1952 issue of the JourNatr 


In the Beley case the court fully develops 
its reason for ruling as it did in both cases. 
As will be recalled the controversy in Beley 
centers on the plaintiff beneficiary’s conten 
tion that she should receive the full 
amount of the life insurance policy on het 


face 


deceased son’s life plus the additional acci 
dental death benefit, in spite of the fact that 
was killed in Korea. The insure 
refused to pay more than the premiums paid 
by the plaintiff because the policy contained 
a war clause which excluded payment if the 
assured should meet his death 
of “Military, 
war.’ 


her son 


as a result 
air or naval service in time of 
In reaching its decision the court used 
this quoteworthy language: “Although Con- 
gress has, in certain enactments, recognized 
that military forces of the United States are 
Korea and has appropriated 
the support of the armed forces 

there was ever has 
declaration of war by Congress 


operating in 
funds for 
there not, nor 
been, any 


against any other country, state or nation, 
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Beley v. Pennsylvania Mutual Life 


LIFE 


a dispatch to Korea by Presi 
dential order of military, naval and air forces 
of the United States in accordance with the 
provisions of the Charter of the United Na 
of the Security 
Since, therefore, it is Congress that 


but merely 


tions and the recommendations 
Council 
has the power under the Constitution to 
declare war, and since that power is exclu 
sive (Youngstown Sheet & Tube Co. v. Sax 
yer, 343 U. S. 579, 642), it is clear that the 
action being waged in Korea is not a ‘war’ 
may be termed the ‘constitu 


term. 


within what 


tional’ or ‘legal’ sense of that 


“A policy of life insurance is a highl: 
technical instrument, drawn up presumably) 
with meticulous care by legal experts on 
behalf of the Insurance Company, and who 
not only intend to use all terms in their legal 
sense but know how to accomplish that re- 
sult: it may be assumed, therefore, that if 
defendant had here meant to invest the term 
‘war’ with a broader connotation than its 
‘constitutional’ or ‘legal’ intendment, it would 
have effected this by the addition of words 
indicating such an intention as, for example, 
undeclared’ war.” (J. F. Foll- 
mann, Jr., in his article, “1952 Analysis of 
Commercial Accident Insurance,” which ap- 
peared in the November, 1952 issue of the 
indicates that the majority of the 
insurance companies who are members of 
the Bureau of Accident and Health Under- 
rewritten their war clauses to 
“war, declared or un- 


‘declared or 


JourRN AL, 


writers have 
exclude the risks of 
declared.’’) 


The judgment of the superior court for 
the plaintiff was affirmed, but not without 
two vigorous dissenting opinions.—Beley v. 
Pennsylvania Mutual Life Insurance Compan) 
Pennsylvania Supreme Court. February 14 
1953. 1 Lire Cases (2d) 38 


- HE CASE DECIDED at the same time 

and for 
the same reasons as the Beley case was the 
Harding 


‘ase was amember of the Na 


and with the same conclusion 


previously mentioned case. The 
assured in this « 
tional Guard who was killed in a railroad acci- 
dent while enroute to a training camp in the 
United States. The company refused to pay 
the plaintiff widow the additional accidental 
death benefits because the policy excluded 
such payment if death were a result of serv- 
ice in the military, air or naval 
time of war. The court affirmed the judg- 
ment for the plaintiff for both the full face 
amount of the policy and the additional acci- 
dental death benefit stating that the reasons 
for this decision were the same as given in the 
Beley case—Harding v. Pennsylvania Mutual 
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Life Insurance Company. Pennsylvania Su- 
preme Court. February 14, 1953. 1 Lire 
Cases (2d) 51. 


Guardian Denied Right 
to Change Beneficiary Provisions 


An Ohio court holds that the plaintiff as 
guardian of her husband’s estate has no 
cause of action against him on a matter 
that is solely for her benefit. 


to have 
he probate court order the that 
had life insurance 
policies to change the beneficiary provisions 
so that if she were to survive her husband, 
she would receive a lump sum settlement of 


The petition of the plaintiff sought 
company 


issued her husband four 


each policy. The husband had been adjudged 

competent and the plaintiff, his wife, was 
About three 
incom- 


appointed guardian of his estate 
before he had 
the husband had changed the bene 
that 
the plaintiff would receive at his death as 


years been declared 
petent, 
ficiary provisions of his insurance so 
the direct beneficiary 


about 10 per 


a lump sum equal to 
cent of the total amount of 
then monthly payments for 
The plaintiff alleged that the 
guardianship 
policies 


insurance and 
j 1 

the balance 
been ex- 
that 
have to pay the 


assets of the have 


hausted 
trom 


except for the and 


now on she would 
funds 
if the policies were to be kept up. She fur 
ther alleged that she had 


husband in 


premiums out of her own personal 
worked with her 
his profe ssion for over 20 vears 
so that her efforts had partly made it pos 
sible for the husband to purchase these policies 
in the first place. Therefore, she alleged, it 
would be unfair to het 
to make the 


could be 


estate to require it 


premium payments unless she 
assured that she would receive an 
settlement of the face 


the policies should she survive her husband 


immediate value ot 


The various contingent beneficiaries gave 

individual consents to the change of bene 
ary as contained in the plaintiff's petition 
that 


found for the 


change be made 


plaintiff 


nd requested such 


The trial court 


Upon appeal the court found that the in 
surance company’s first assignment of error 
well taken for (First) 
\ guardian has no right or power to main- 
against her relief 
which is solely for her own personal benefit 


“ 


was three reasons 


tain an action ward for 
on a matter which is not concerned with the 
(Second)—The 


action 


administration of her trust 


petition does not state a cause of 
(Third) 


to grant the relief prayed for in the petition.” 


Life, Health—Accident 


The court is without jurisdiction 


The trial court’s judgment was reversed 
and final judgment entered for the insurer 
with this observation: “The relief which the 
plaintiff here seeks by her petition has abso- 
lutely nothing to do with management of 
her trust as guardian of husband. No benefit 
will come to the ward’s 
sonal comfort in the event the relief prayed 
for should be granted.”—Zuber v. Zuber 
Ohio Court of Appeals, Cuyahoga County, 
Eighth District. 23, 1952. 1 Lirt 
(2d) 29. 


estate or to his per 


December 


(_ASES 


Interpretation Made 
of Special Clause 


The special clause excluding coverage to 
injuries caused by disease was held by 
the Alabama court not to apply to the 
assured who lost his leg even though he 
had pre-existing osteomyelitis. 


The accident insurance policy issued by 
the insurer to the assured in this suit con- 
provisions that 
bodily injury 


tained the usual general 
coverage was extended for 
sustained “solely through accidental means” 
and also the following special clause: “in- 
juries wholly or in part 

by disease not caused solely by bodily in- 


caused 


jury covered hereunder are not covered by 
this policy.” 


In 1935 the assured had an accident that 
osteomyelitis to the tibia and 
fibula of his right leg. An operation was 
performed on his leg in 1943 by which this 
condition was cleared up and he was not 
bothered by this disability until his acci- 
dent. The assured had worked in a sawmill 
from 1946 to the date of his accident in 
1948 without having any trouble from his leg. 
However, in 1948 a piece of timber fell on 
his right ankle and produced an abrasion. 
This resulted in the amputation of 
the lower third of his right leg. The doctor 
who performed the amputation was of the 
that treatment than ampu- 
tation was a waste of time due to the long 
standing disability. Judgment was had by the 
plaintiff assured and the insure1 


resulted in 


myury 


opinion other 


appeale d 


The reviewing court affirmed this judg- 
ment with this “We are not 
willing to sav as a matter of law that the con- 


in efficient cause of the 


statement: 


dition of his leg was 
injury or disability which he suffered, although 
it may have aggravated it. It had no relation 
whatsoever to bringing about the accident 
itself.”"—Emergency Aid Insurance Company 
v. Connell. Alabama Supreme Court. Janu- 
ary 19, 1953. 1 Lire Cases (2d) 12. 
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Fire 

| Cases Involving Construction 

| of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Waiver by Agent 


The Ninth Circuit rules that the denial 
of liability made by the company’s agent 
was within the scope of his apparent 
authority and thus effected a waiver of 
proof of loss. 


A water pipe in the assured’s home burst 
and caused damage to the surrounding area. 
This took place on December 19, 1949, and 
the assured notified the local agent of the 
insurance company here involved on Decem 
ber 21, 1949. The first 
admits knowing of this loss was on April 
19, 1950, when the agent requested that 


proof of loss forms be sent to the assured’s 


that the company 


attorney. Obviously, sometime in the inte: 
vening four months the agent had denied 
liability to the assured. The company re- 
ceived the proofs of loss on July 31, 1950, 
and by a letter dated August 8, 1950, formally 
rejected the proofs on the grounds that the 
loss was not covered by the policy and 
further, that the proofs were not made within 
the 60-day period required by the policy. 

The assured contended that the filing of 
the proofs of loss within the 60-day period 
was waived by the insurer by the denial of 
liability made by its authorized agent. The 
argued that the agent had no 
authority to make such a denial. 


company 


The circuit court affirmed the judgment 
for the and adopted the district 
judge’s memorandum opinion. Determina 
tive of the question of whether the agent 
was able to effect the waiver claimed by 
the assured is the following from this opin- 


assured 


ion: “Both parties concede that a delay in 
the presentation to the insurer of notice and 
proofs of loss as required by the policy may 
be waived if the delay is caused by any con 
duct on the part of the 
thorized 


insurer or its au 
agent; 
“Whether a particular 
power to Waive a 
of fact The whole course of dealing 
between the agent and the insured indicates 
that he 
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agent has the 


condition is a question 


was acting within the scope of his 


apparent authority. The insurer permitted 
the agent to himself with all the 
indicia of authority. . .. [the agent] could 
solicit business, prepare and accept appli 
execute, 


clothe 


and deliver 
policies, and collect premiums. A mere call 
on the telephone after the loss was suffered 
enabled 


cations, countersign 


. [the assured] to increase his 
coverage on the property. Apparently 

[the agent] had the power to renew policies 
and to make endorsements extending cover 
. . [the agent] had au 
thority to consummate contracts of insur- 
the defendant. It was part of his 
duty to report all losses and claims to the 
Los Angeles office. 


age. Manifestly 
ance [fot 


The request for proof 
of loss forms was channeled through him. 
An insurance company which permits an 
agent to project himself before the public 
in this manner will not now be heard to 
assert that in respect to a denial of liability 
he was acting outside the scope of his ap- 
parent authority.”—Hartford Fire Insurance 
Company v. Daniels. United States Court of 
Appeals for the Ninth Circuit. January 27, 
1953. 7 Fire anp Casuatty Cases 1072. 


Waiver Denied to Stranger 


The Pennsylvania court rules that as a 
stranger to the policy, the plaintiff was 
not in a position to assert the theory of 
waiver so as to estop the company from 
requiring written notice in changing the 
named assured. 


The insurance company here involved is 
sued a comprehensive personal liability in 
surance policy to the mother of the plaintiff 
Included in the premises covered was the 
The mother died while 
the policy was still in force and by her will 
the house passed to the plaintiff. The plain- 
tiff notified a general agent of the defendant 


mother’s residence. 


company of his succession to the property 
and requested that the policy be endorsed 
to name him as the assured. The policy was 
not endorsed to note the change. The com 
pany issued a renewal policy on the same 
résk to commence on the expiration date of 
the old policy and named the mother as the 
About a month after the 


assured issuance 


of this renewal, a person not involved in 
slipped and fell in front of the 
This third sued 


recovered a judgment from the plaintiff. The 


this suit 


insured house. party and 
company investigated and refused to assume 
liability or defend the suit or pay the judg 
ment. The plaintiff brought this suit in as 


sumpsit against the company. 
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In the plaintiff’s brief it was stated: “The 
suit has been pleaded on the theory that 
the company has waived the requirement of 
written notice 
from asserting it, 


and is, therefore, estopped 
and this is so even though 
the policy contains a provision to the effect 
shall 


company 


that notice or knowledge of an agent 


not effect a waiver or estop the 


rom asserting any right.” 

“Death 
of a named insured terminates this policy 
unless sixty days after such death written notice 


The policy contained this provision: 


is given to the company designating a named in 
sured, in which the person designated becomes 
the named insured from the date of such death.” 

In affirming the judgment for the defend- 
ant company, the court “This 
policy was not an insurance of the property 


here said: 


without regard to the ownership; this was 
a personal contract of indemnity to which 
plaintiff was a stranger; and a stranger to 
a contract of insurance is not in a position 
to invoke an estoppel or waiver of a condi- 
tion in the policy.” 

The that the plaintiff’s 
case must fail because the doctrine of waiver 


court concluded 
or estoppel cannot apply to or create a con- 
tract where none existed.—Donovan v. New 
York Casualty Company. Pennsylvania Su- 
preme Court. February 13, 1953. 7 Fire 
AND CASUALTY CASEs 1079, 


Cotton Crop Destroyed 


The insurer was held liable for only one 
third of the value of the crop, the Texas 
court ruled, because the effective date of 
the policy should be excluded from the 
computatior. of the applicable period. 


The interpretation of the following clause 
in the policy issued by the insurance com 


pany to insure the plaintiff’s cotton crop 
against loss from hail was the basis for the 
court’s decision. This clause provided: “10, 
Cotton, Beans (Except Soybeans), Cucum 
bers and Melons—This insurance shall not 
take effect 


a stand 


until the crop is up and shows 
‘ 


“Not to exceed one-third (44) of the in 
surance per acre applied for hereunder shall 
take effect before noon on the fifteenth day 
after the crop was up and showed a stand, 
and not to two-thirds (%4) of the 
acre applied for hereunder 
shall take effect between noon on the fifteenth 
day and noon on the thirtieth day after the 


exce ed 
insurance pet 


crop was up and showed a stand, the date on 
which the crop was up and showed a stand 
being stated in the insured’s application.” 


Fire and Casualty 


The plaintiff's cotton crop was, as his 
application stated, 


June 1. 


“up and showing a good 
stand” on Che totally 
destroyed by hail on June 15, at 8:30 p. m. 
The company refused to pay the plaintiff 
more than one third the value of the crop, 
maintaining that the occurred before 
the termination of the period of one-third 
liability The 
that the above-quoted clause was ambiguous 
in that it does not positively state that the 
which the first show “a 
should be included or excluded 


crop was 


loss 


plaintiff-assured contended 


day upon crops 
good stand” 
in the fifteen-day period during which the 
insurer’s liability should extend to only one 
third of the crop 


the plaintiff continued, the construction most 


Because of this ambiguity, 


favorable to him should be given the policy. 


The Supreme Court of 
the judgment for the plaintiff and found for 
the insurance company with this language: 
“We cannot find ambiguity in condition No 
The language 


Texas reversed 


10 of the policy quoted above 
is that not to exceed one-third of the insur- 
ance take effect before 
fifteenth day after the 
showed a stand. 


noon on the 
and 


shall 
crop was up 
And in the same sentence 
‘the which the 
crop was up and showed a stand being stated 
The application 
states that the crop was up and showing a 
good stand on June 1, 1951. When the whole 
of the condition 
clearly means, in our opinion, that not more 
than shall take 
effect before noon on the fifteenth day after 
which the up and 
a stand 


is the provision, date on 


in the insured’s application.’ 


quoted is considered, it 


one-third of the insurance 


the date on crop was 


showed 

“The this 
in most of the other states is that when time 
1s to he 


day or date, the designated day 


established rule in state and 


computed from or after a certain 
is to be ex 
cluded and the last day of the period is to 
be included unless a contrary intent is clearly 
manifested by the contract. 


“We dot 


manifesting an 


ot find in the contract anything 
include the first 
day in the computation of the period. And 
the application of the general rule in this 


intention to 


case does not involve inconsistency with or 
contradiction of the time when the policy 
became operative, as in Acme Life Insurance 
Co. v. White, 99 S. W. (2d) 1059, 1060, 
cited in the opinion of the Court of 
Appe als 


this in 


! Civil 
differed further from 
‘uenthin 


That case 
that the period specified was 
date 
Home Insurance Company v 
February 18, 
1096 


hereof’. (Italics 
Rose 
1953 


two vears from the 
added.)”’- 
lexas Supreme Court 
7 Frrt 


AND CASUALTY CASES 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Last Clear Chance Inapplicable 


The Virginia court rules that the doctrine 
of last clear chance did not apply where 
the plaintiff ambulance driver deliberately 
disregarded a red traffic signal. 


Was the lower correct when it 


allowed the case to be submitted to the jury 


court 


clear chance? 
Under this charge the jury returned a verdict 
for the plaintiff who was an ambulance driver 
with a 
cab owned by the corporation in the instant 


under the doctrine of last 


involved in an intersection collision 


case 


The took 


afternoon of a day on which 


place at two in the 
‘it was raining 
hard” at an intersection that was controlled 
by traffic signal lights. The plaintiff was 


driving his ambulance west on one of the 


accident 


streets while defendant’s cab was proceed 
ing north on the other. The plaintiff was 
traveling in response to an emergency call 
and as he approached the intersection in 
question he had the ambulance’s red warn 
ing lights flashing and the siren turned on 
the defendant’s cab were 
rolled up because of the rain and the taxi 
testified that he did not hear the 
The plaintiff drove into the inter- 
section in spite of the fact that the traffic 
signal for his direction of travel was red. 
In the action for damages resulting from a 


The windows in 


driver 
siren 


collision between plaintiff's ambulance and 
defendant’s taxicab the above noted verdict 
was given 


The reviewing court pointed out that under 
Section 46-203 of the Virginia Code of 1950, 
a “red light is a command to stop, just as a 
green light is a command to proceed.” It 
then noted that there was no Virginia stat- 
ute that relieved an ambulance driver from 
the provisions of Section 46-203 “or lessens 
the rigor of that enactment for the operator 
of such a vehicle.” 

The basis for the court’s reversal of the 
trial court’s decision was: “Appellee [the 
plaintiff] was fully aware of the red light 
which forbade him to enter the intersection, 
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and at an 


time before reaching Eighth street, 
he could have brought stop 
He was never in a position of danger or 
peril until he had entered the intersection. 
Yet he purposely and intentionally elected 
to violate the statute and enter at a time 
when he was fully aware that the green 
light for north and south bound traffic in- 
vited the entry into the intersection of ve 
hicles proceeding in those directions. Though 


vehicle to a 


he was unaware of the near approach of the 
cab, he unconscious of the fact 
that his unlawful and reckless entry of Eighth 
with danger, 1. e., the 

into the intersection 
But in disregard 
undertook 
by siren and flashing lights illegally to assert 
a right of way to which he was not entitled. 


was neve! 


street was fraught 
other 
from the north or south. 


entry ot cars 


and defiance of that danger, he 
“The instruction which submitted the case 


to the 
chance should not have been given, because 


jury under the doctrine of last clear 


it is conclusively shown that appellee’s reck 
and violation of the statute 
efficiently contributed to the accident.”- 
Manhattan for Hire Car Corporation of Rich 
mond v, O'Connell. 
of Appeals. December 1, 
“ASES (2d) 299, 


conduet 


less 


Virginia Supreme Court 
1952. 1 Auto 


MOBILE ¢ 


‘Loading and Unloading” 
Clause Construed 


Although the plaintiff was merely super- 
vising the loading of the assured’s truck, 
the New York court holds that the “load- 
ing and unloading” clause of the policy 
issued by the defendant extended cover- 
age to the plaintiff. 


This was an action for a declaratory judg 
ment brought by the plaintiff to determine 
whether or not he is entitled to protection 
from liability in connection with a personal 
“assured” under an auto- 
mobile liability policy issued to a motor cat 


injury suit as an 


rier. The plaintiff was an employee of a cus 
At the time of the acci- 
dent, one of the carrier’s trucks was parked at 
the curb in front of one of the stores of the 
plaintiff's employer, The truck 
loaded with garments by employees of both 
the customer and the carrier in this manner: 
Two of the customer’s employees would bring 


tomer of the carrer. 


was being 


the garments out to the truck on a wheeled 
rack; the driver of the carrier’s truck would 
reach down, lift the garments into the 
truck and hand them to his helper, who would 
arrange them inside the truck. The plaintiff 
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Wasa department manager for the customer 
and was engaged in counting and checking 
the clothes and in supervising the pickup at 
the curb. However, the plaintiff did not ac- 
tually participate in pushing or carrying the 
garments. On his way back to the 
from the truck, the plaintiff bumped into a 
pedestrian, causing her to fall to the sidewalk 
and sustain serious injuries. The injured 
woman brought suit against the plaintiff 
and his employer and the employer filed a 
cross claim against the plaintiff as the party 
primarily liable. The plaintiff then demanded 
that the defendant insurer defend him against 
both the injured woman and his employer 
Upon the insurer’s refusal, the plaintiff 
brought this present action. The trial court 
found for the plaintiff. 


store 


In reaching its conclusion that the lower 
court was correct in its finding, the appellate 
tribunal examined the policy between the 
insurer and the motor carrier. It was found 
that by this policy the insurer agreed to 
defend and indemnify “the insured” against 
death arising 
out of the ownership, maintenance or use 
of the carrier’s trucks. The policy also con- 
tained an “omnibus” clause which defined 
“insured” as including not only the named 
assured, the motor carrier, but : 


claims because of injury or 


any 
person while using the automobile and any 
person or organization legally responsible 
for the use thereof, provided the actual use 
of the automobile is with the permission of 
the named insured.” Another clause cited by 
the court was one that provided: “use of the 
automobile for the purpose stated includes 
the loading and unloading thereof.” 


also 


The judgment for the plaintiff was affirmed 
“The proad construc- 
tion, adopted in a majority of the jurisdic- 


with this reasoning: 


tions which have passed upon the question, 


is that ‘loading and unloading’ embrace, 
not only the immediate transference of the 
goods to or from the vehicle, but the ‘com- 
plete operation’ of transporting the goods 
between the vehicle and the place from or 


to which they are being delivered. 


“Although plaintiff was not actually en- 
gaged in the physical effort of carrying the 
goods across the side walk to the curb line, 
the facts nevertheless support the trial court’s 
finding that the function of supervising and 
checking which he was performing was an 
integral part of the process of delivering the 
goods to the truck.”—Wagman v. American 
Fidelity & Casualty Company, Inc. New York 
Court of Appeals. December 4, 1952. 1 Auto 
MOBILE Cases (2d) 267. 


Automobile 


Denied Recovery in Collision 
with Parked Truck 


The plaintiff’s conduct in colliding with a 
parked semitrailer at night was such that 
the North Carolina court rules that he is 
barred from recovery. 


This case grew out of the collision of two 
semitrailers. The defendant had parked his 
tractor and trailer on the shoulder of the 
highway to investigate some motor trouble. 
The trailer outfit was parked on the east curb 
facing north with, the plaintiff alleged, the left 
rear corner of the trailer extending over and 
partially blocking the pavement. The plaintiff 
was proceeding north along this same highway 
This was a four-lane highway and as plaintiff 
approached the point where the defendant 
was parked, the lights from two southbound 
vehicles blinded the plaintiff’s driver. In 
order to stay on the road under the circum 
stances, the plaintiff’s driver kept his eye 
on the white center line and did not look 
to the right of the road. He did not see the 
defendant’s trailer until after the collision. 
The produced that the 
defendant had not set out flares and that the 


evidence showed 
lights that were burning on the trailer were 
very dim. The superior court granted the 
defendant’s motion for a nonsuit. 

The reviewing court affirmed this judg- 
3ut if it be conceded that 


respect 


ment by stating: “ 


defendant was negligent in some 
alleged in the complaint, it is manifest that 
the driver of plaintiff’s tractor-trailer was 
and that 


such negligence was the proximate cause, 


negligent in the operation of it, 


or at least one of the proximate causes of the 

collision and property damage of which com 
nanny ” 

plaint is here made. 


However, there was an interesting dissent 
which concluded: “I am unable to give my 
assent to the legal premise which necessarily 
underlies the decision of the majority—that 
the law imposes upon the nocturnal motorist 
the absolute and unvarying duty not to move 
a motor vehicle along a highway at all unless 
he has a complete knowledyve of all obstruc- 
tions lying ahead, no matter how unexpect- 
able or unperceivable those obstructions may 
be. This legal premise requires of the noc- 
turnal motorist an infallibility not possessed 
by any man who ever traveled over the earth's 
surface by motor vehicle or otherwise.”— 
Harris Express, Inc. v. Jones. North Carolina 
November 26, 1952. 1 Auto- 
MOBILE Cases (2d) 258. 


Supreme Court 
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TAXES—The Tax Magazine 


® This magazine is published to promote sound thought in economic, legal, and 
accounting principles related to all federal and state taxation. . . . To this end 
it contains signed articles on tax subjects of current interest, reports on pending 
tax legislation, court decisions and administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . . The editorial policy is to allow frank 
discussion of tax issues. Subscription rate—$6.50 for 12 monthly issues. Write 
for sample copy. 


LABOR LAW JOURNAL 


© Specifically designed and edited to promote sound thinking on labor law prob- 
lems, the Labor Law Journal presents timely articles on the complex relationship 
of Law, Labor, Government, Management, and Union. Each month, it brings you the 
serious thinking, viewpoints, and attitudes of leaders in the field—on significant 
labor law problems. Specialists in the field treat troublesome phases of labor law 
in factual, hard-hitting articles. No punches are pulled—nothing is ‘‘slanted.”’ 
Issued monthly; subscription rate—$6 a year. Sample copy on request. 


INSURANCE LAW JOURNAL 


@ Each month, this helpful magazine presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, and other timely features. It 
is edited exclusively for insurance law men, by insurance law men. Emphasis is 
on the insurance law fields of Life, Health and Accident, Fire and Casualty, Auto- 
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Re 
Y A TIMELY ANALYSIS of a recently enacted S, a 
ie Wlinols statute the Volun ary Healit Services setenton 
i, Plan Act, is made by a former attorney for . se 
, the Illinois Insurance Department. Richard R ans 
Grummon is uniquely suited to make this 
mer coereyt analysis by his experience with the depart 
rece eeNe eens ment. It was his responsibility to supervise : 
Merah he details of incorporation of Illinois’ first 
eaetatet and only health services corporation Hi : 
. 4 duties included the examination of all docu 
RR : ments and contracts submitted 
. "ee @ > 
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on : Have TAX PRESSURES succeeded in chang 








*; ing the underlying social function of life insur 
ance? Professor William J. Bowe concedes 

. nats? that the last 50 years have seen the develop 

RR *- ment of many functions different from the tra 
2 ditional one of providing for dependents upon 
x the death of the breadwinner, but believes 
that a changing way of life explains the shift 
or in emphasis as much, if not more, than our tax 

f structure +t ee ° 
* ° 


Some POSSIBLE REMEDIES to the automobile 


nsurance problen are suggest d inan article we 





by a branch claims manager, F. D. Mitche ‘ 





